
TELFORD & WREKIN COUNCIL
CABINET – 27 OCTOBER 2008
THE MENTAL HEALTH ACT 2007
REPORT OF CORPORATE DIRECTOR ADULT & CONSUMER CARE
1.0
PURPOSE
1.1
To provide information regarding changes being introduced by the Mental Health Act 2007, implications for the Council and actions being taken to ensure that we comply with the new legislation.  

3.0 SUMMARY

3.1 
The majority of the Mental Health Act 2007 comes into force from November 3rd 2008 and significantly amends the Mental Health Act 1983.
3.2 
The amendments include a new set of “fundamental principles” and introduce a number of changes including the creation of new roles of “Responsible Clinicians” and “Approved Mental Health Practitioners” (AMHPs).
3.3 
There are likely to be longer term implications of the legislation but in the initial implementation phase, plans are in place to ensure that the Council has sufficient existing Approved Social Workers trained and approved as AMHPs by the 3rd November, 2008 to meet our statutory duties.  Policies & Procedures are also being reviewed and developed to take account of the legislative changes.
4.0
PREVIOUS MINUTES

4.1 
Not applicable

5.0
INFORMATION
5.1
Background

5.1.1 
The Mental Health Act, 1983 is largely concerned with the circumstances in which a person with a mental disorder can be detained for treatment in respect of a mental disorder without his or her consent. It sets out the processes that must be followed and the safeguards for patients, to ensure that they are not inappropriately detained or treated without their consent. The main purpose of the legislation is to ensure that people with serious mental disorders which threaten their health or safety or the safety of the public can be treated irrespective of their consent where it is necessary to prevent them from harming themselves or others.  Of course many people receive support from Mental Health services without recourse to the Mental Health Act.
5.1.2 
The Mental Health Act, 2007 amends the 1983 Act. It is also being used to introduce "deprivation of liberty safeguards" through amending the Mental Capacity Act 2005 (See separate report on Mental Capacity Act and Deprivation of Liberty Safeguards); and to extend the rights of victims by amending the Domestic Violence, Crime and Victims Act 2004.

The main objectives of the amendments to the MHA 1983 are:
· To ensure mentally ill patients receive the care they need to protect themselves and other people from harm

· To support modernised services

· To strengthen patient safeguards

· To remedy Human Rights Act incompatibilities
5.1.3 
The Act introduces a set of “fundamental principles” as follows (for more detail see Appendix 1.attached);

· Respect for patients past and present wishes and feelings

· Respect for diversity 

· Minimising restrictions on liberty

· Involvement of patients in planning, developing and delivering care and treatment appropriate to them

· Avoidance of unlawful discrimination

· Effectiveness of treatment

· Views of carers and other interested parties

· Patient wellbeing and safety

· Public safety

· Efficient use of resources

· Equitable distribution of services

5.1.4 
The main changes introduced are:
· Changes in the definition of mental disorder

· Changes in the criteria for detention 

· Changes to professionals roles, replacing the Approved Social Worker role with the Approved Mental Health Practitioner role and introducing the role of a Responsible Clinician 
· Changes to the definition of Nearest Relative

· Additional consent safeguards relating to Electro Convulsive Therapy
· A new Supervised Community Treatment (SCT) order
· Changes to the Mental Health Review Tribunal process
· A need to ensure that Age Appropriate Services are in place particularly in respect of young people
· A right to advocacy
Further detail regarding the amendments is available in Appendix 2 including website links.  Most of these changes have to be in place by the 3rd November 2008.
5.1.5 
Over time the new legislation is likely to have a fundamental impact on the way that mental health services are delivered and support the trends already in place in services, towards less institutional care and more care in the community but with the necessary safeguards both to support individuals and protect the public.  This will however be an evolutionary process.
5.1.6 
The most important implications for the Local Authority to address immediately are around the conversion of existing Approved Social Workers (ASWs) to Approved Mental Health Practitioners (AMHPs) and a review of existing mental health policies & procedures.
5.1.7 
In respect of ASWs, every LA is currently responsible for ensuring the availability of Approved Social Workers who have a fundamental role in undertaking Mental Health Act assessments, in conjunction with Doctors, to determine whether individuals need to be detained for assessment and or treatment, when they will not agree on an informal basis.  Existing ASWs are currently undertaking specific training to enable the LA to re-approve them as AMHPs who can practice from the 3rd November 2008. 

5.1.8 
The Act also opens up the AMHP role to other mental health professionals.  Therefore in the future Occupational Therapists, Nurses, etc will be able to undertake AMHP training.  However it will remain the LA’s responsibility to approve professionals to act as AMHPs, whatever their profession or whoever is their employer.  Locally, mental health services are delivered from within integrated teams in partnership with the South Staffordshire & Shropshire Healthcare NHS Foundation Trust.
5.1.9 
In respect of the Policy and Procedures (P&Ps), Mary Fraser, Professional Lead is working in partnership with colleagues within the Foundation Trust and Shropshire County Council to review the existing joint P&Ps that have been in place for many years across Shropshire & Telford & Wrekin and to develop new P&Ps as required, for example in respect of Supervised Community Treatment orders.  For a full list of the P&Ps see Appendix 3
5.1.10 Agreement is sought to give delegated responsibility to the Cabinet Member and Corporate Director, Adult & Consumer Care to agree these P&Ps on behalf of the Council.
5.2
Equality & Diversity

5.2.1 
It is recognised that people from a range of diverse groups, particularly from deprived communities can face pressures that impact on their mental health. Some of the principles underpinning the new legislation are directly aimed at ensuring that Mental Health Services fully meet the needs of all members of our community.
5.2.2 
In 2004 the DoH introduced Guidance to provide a framework for local health and social care systems to introduce Community Development Workers (CDWs) into the mental health workforce. The aim was to enable greater understanding and ownership of the issues facing people from BME communities so that real improvement takes place in the commissioning and provision of mental health services. CDWs will work to ensure full participation and ownership in the development of services with BME communities themselves, recognising their experiences and reflecting their aspirations.  CDWs are in place in Telford & Wrekin funded by T&W PCT and employed by the Foundation Trust.

5.2.3 
All existing and new joint Mental Health Policies & Procedures will be impact assessed using South Staffordshire & Shropshire Healthcare NHS Foundation Trust’s Equalities Impact Assessment process.

5.3
Environmental Impact

5.3.1
None

5.4
Legal Comment

5.4.1 
A range of regulation are in place to support the amendments being made by the 2007 Act.

5.4.2 
The Mental Health (Hospital, Guardianship and Treatment (England) Regulations 2008 will replace the Mental Health (Hospital, Guardianship and Consent to Treatment) Regulations 1983.  They set out procedural matters, including the statutory forms to be used for applications, recommendations, reports and records.These regulations are due to come into force on 3 November 2008.  

5.4.3 
The Mental Health (Approved Mental Health Professionals) (Approval) (England) Regulations 2008 introduce the new role of approved mental health professional (AMHP). The regulations deal with the approval of AMHPs by local social services authorities, including how long they will be approved for, which professions they can be drawn from, and what competencies they should demonstrate.The regulations are due to come into force on 3 November 2008. 

5.4.4 
Guidance on transitional arrangements to allow approved social workers (ASWs) to be automatically approved as AMHPs from 3 November 2008 is also due to be published  

5.4.5 
The Mental Health (Conflicts of Interest) (England) Regulations 2008  set out the circumstances in which there would be a potential conflict of interest which will prevent an approved mental health professional (AMHP) making an application under Part 2 of the Mental Health Act 1983 (the 1983 Act),or a doctor giving a medical recommendation for the purposes of such an application. They also set out the circumstances when,where there is a potential conflict of interest, an AMHP or a doctor may take part in an assessment in an emergency.These regulations are due to come into force on 3 November 2008. 

5.4.6 
The "Mental Health Act 1983 Approved Clinician (General) Directions 2008" introduce the new role of approved clinician (AC) which will allow greater flexibilities in the range of professionals responsible for patients detained under the Mental Health Act. The directions cover how ACs are to be approved by strategic health authorities and primary care trusts, for how long, which professions they can be drawn from, and what competencies they must demonstrate. These directions are due to come into force on 3 November 2008.
5.5       Links with Corporate Priorities

5.5.1 
The main link relates to “Promoting healthy communities and improving the quality of life of vulnerable and older people” with a link to “Creating a Safe, Strong and Cohesive Community”

5.6      Opportunities & Risks

5.6.1 
The opportunities and risks associated with implementing this legislation have been identified and assessed. Arrangements will be put in place to manage the risks and maximise the opportunities that have been identified.

5.7
Financial Implications

5.7.1 
No additional resources have been allocated nationally for the implementation of the new legislation.

5.7.2 
Locally from within existing resources the new post of Professional Lead – Mental Health/Mental Capacity was established in 2007/8 financial year.  Mary Fraser the postholder is engaged in the review of the P&Ps and supporting ASWs through the transition.

5.7.3 
Existing budgets for ASW refresher training will be used to fund the costs of their training.

5.7.4 
With Commissioners, we will need to monitor any longer term impact of the new legislation on services and budget provision.

6.0
 Ward Implications

6.1 
District wide implications

7.0       Background Papers

7.1 MHA 2007, which amends the MHA 1983 & the MCA 2005.  

7.2 Code of Practice & Guidance Document 
Report prepared by: Mary Fraser (Professional Lead Social Work/Care – Mental Health T & W)  Tel: 07807 966167 and  Paul Taylor, Head of Housing Needs & Community Care, Tel 01952 381007
Appendix 1

Principles of the Mental Health Act

Every decision made under the MHA must be informed by the 5 Principles.

1. Purpose principle
Decisions under the Act must be taken with a view to minimising the undesirable effects of mental disorder, by maximising the safety and wellbeing (mental and physical) of patients, promoting their recovery and protecting other people from harm.

2. Least Restriction principle

People taking action without a patient’s consent must attempt to keep to a minimum the restrictions they impose on the patient’s liberty, having regard to the purpose for which the restrictions are imposed.

3. Respect principle

People taking decisions under the Act must recognise and respect the diverse needs, values and circumstances of each patient, including their race, religion, culture, gender, age, sexual orientation and any disability.  They must consider the patient’s views, wishes and feelings (whether expressed at the time or in advance), so far as they are reasonably ascertainable, and follow those wishes wherever practicable and consistent with the purpose of the decisions.  There must be no unlawful discrimination.

4. Participation principle

Patients must be given the opportunity to be involved, as far as is practicable in the circumstances, in planning, developing and reviewing their own treatment and care to help ensure that it is delivered in a way that is as appropriate and effective for them as possible.  The involvement of carers, family members and other people who have an interest in the patient’s welfare should be encouraged (unless there are particular reasons to the contrary) and their views are taken seriously.

5. Effectiveness, efficiency and equity principle

People taking decisions under the Act must seek to use the resources available to them and to patients in the most effective, efficient and equitable way, to meet the needs of patients and achieve the purpose for which the decision was taken.

Appendix 2
http://www.dh.gov.uk/en/Healthcare/NationalServiceFrameworks/Mentalhealth/DH_078743
Summary of the Amendments

These are the main changes to the 1983 Act made by the 2007 Act:

Definition of Mental Disorder: it changes the way the 1983 Act defines mental disorder, so that a single definition applies throughout the Act, and abolishes references to categories of disorder. These amendments complement the changes to the criteria for detention.


Criteria for Detention: it introduces a new “appropriate medical treatment” test which will apply to all the longer-term powers of detention. As a result, it will not be possible for patients to be compulsorily detained or their detention continued unless medical treatment which is appropriate to the patient’s mental disorder and all other circumstances of the case is available to that patient At the same time, the so-called “treatability test” will be abolished.


Professional Roles: it is broadening the group of practitioners who can take on the functions currently performed by the Approved Social Worker (ASW) and Responsible Medical Officer (RMO).


Nearest Relative (NR): it gives to patients the right to make an application to displace their NR and enables County Courts to displace a NR where there are reasonable grounds for doing so. The provisions for determining the NR will be amended to include civil partners amongst the list of relatives.


Supervised Community Treatment (SCT): it introduces SCT for patients following a period of detention in hospital. It is expected that this will allow a small number of patients with a mental disorder to live in the community whilst subject to certain conditions under the 1983 Act, to ensure they continue with the medical treatment that they need. Currently some patients leave hospital and do not continue with their treatment, their health deteriorates and they require detention again – the so-called “revolving door”.


Mental Health Review Tribunal (MHRT): it introduces an order-making power to reduce the time before a case has to be referred to the MHRT by the hospital managers. It also introduces a single Tribunal for England, the one in Wales remaining in being.


Age Appropriate Services: it requires hospital managers to ensure that patients aged under 18 admitted to hospital for mental disorder are accommodated in an environment that is suitable for their age (subject to their needs).


Advocacy: it places a duty on the appropriate national authority to make arrangements for help to be provided by independent mental health advocates.


Electro-convulsive Therapy: it introduces new safeguards for patients.

See also:
· FAQ produced by the Service User and Carers (SUCS) Group 

· Summary of the Act also produced by the SUCS Group 

· Myths and Confusions concerning the changes 
Appendix 3

List of Mental Health Policies & Procedures requiring review and or development

Section 5(2) and (4) (holding powers)

Section 6(1) (application for admission)

Section 7 (guardianship)

Section 17 (leave)

section 18 (awol)

Section 114 (appointment of AMHPs)

Section 58 (treatment)

Section 136 (place of safety)

Section 17A (supervised community treatment) 

Section 117 (aftercare)

Section 132/3 (information)

Section 135 (powers of entry)

Consent to treatment

Appeals 

Withholding mail/ visitors/personal searches

Nearest relative/nominated person

Advocacy*

Deprivation of liberty*

ECT

Restraint and seclusion

Children and under 18s

Patients with a learning disability

Interpreters

Scheme of delegation

Duties of Hospital Managers

Sections 2/3 (assessment/treatment)

Part III (criminal proceedings)

2.0	RECOMMENDATIONS





2.1 Members note the changes introduced by the Mental Health Act 2007 and the plans in place to ensure that the Council complies with the new legislation.





2.2 To delegate authority to the Corporate Director: Adult & Consumer Care, in consultation with the Cabinet Member Adult & Consumer Care, to approve a new set of Joint Mental Health Policies & Procedures in partnership with South Staffordshire & Shropshire Healthcare NHS Foundation Trust.
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