
TELFORD & WREKIN COUNCIL
CABINET – 27 OCTOBER 2008
UPDATE ON IMPLEMENTATION OF MENTAL CAPACITY ACT & INTRODUCTION OF DEPRIVATION OF LIBERTY SAFEGUARDS
REPORT OF CORPORATE DIRECTOR ADULT & CONSUMER CARE
1.0
PURPOSE
1.1 
To update on the progress made in implementing the Mental Capacity Act and to inform of additional related legislation, Deprivation of Liberty Safeguards (DOLS) being introduced on the 1st April 2009
	2.0
RECOMMENDATIONS
2.1  Members note the progress made in implementing the Mental Capacity Act 

2.2  Members note the implications of the DOLS legislation and the  arrangements being put in place 


3.0
SUMMARY
3.1 
The Mental Capacity Act 2005 came into force on a phased basis from 1st April 2007 through to October 2007.  The Act set out a number of key new provisions to support and protect adults who may lack capacity to make specific decisions.

3.2
Implementation has gone relatively smoothly locally.  The First Annual Report of the Independent Mental Capacity Advocacy Service has highlighted some issues at a national level which are reflected locally and we are looking to address these in partnership with the PCT.
3.3 
The Mental Health Act 2007 has been used to implement changes to the Mental Capacity Act.  It introduces a framework for LAs and PCTs to use should deprivation of liberty in a residential or hospital setting be considered to be in a person’s “best interests”.  This framework is known as Deprivation of Liberty Safeguards (DOLS)
3.4 
DOLS has a number of implications for both the LA and PCT and we are working together to ensure that we are in a position to implement the new legislation from the 1st April 2009

4.0
PREVIOUS MINUTES
4.1 
A Report was presented to CAPS and Cabinet in March 2007 informing of the introduction of the Mental Capacity Act and its implications
5.0
INFORMATION

The First Year

5.1.1 
The Mental Capacity Act 2005 came into force on a phased basis from April 2007 through to October 2007.  It provided safeguards for people who lack capacity to make decisions for themselves and addressed:

· Assessing lack of capacity

· Making “best interests” decisions

· Circumstances under which decision makers/carers can be protected from liability when they make decisions on an individual’s behalf

· The use of “restraint” when dealing with a person who lacks capacity

· The appointment of Lasting Powers of Attorney and Court appointed deputies

· The creation of a new Court of Protection and new Public Guardian Office

· The establishment of the role of the Independent Mental Capacity Advocate (IMCA)  where decisions are being made about a long term care move, serious medical treatment, adult protection or a care review where the individual without capacity has no family or friend to represent them
· Advanced decisions to refuse treatment

· A new criminal offence of “ill treatment or neglect” of a person who lacks capacity

· Clear parameters for research involving, or in relation to a person who may lack capacity

5.1.2 
More information is available through the following link that we have established on the Council’s website, 

http://www.telford.gov.uk/Health+Social+Care/Mental+Capacity+Act.htm
which in turn has direct links to the Department of Constitutional Affairs website at http://www.dca.gov.uk/menincap/legis.htm
5.1.3 
Locally arrangements were put in place to ensure we were prepared to implement the Act.  Relevant staff received training and an Independent Mental Capacity Advocacy service was commissioned via a provider called POhWER.  Since then the introduction has gone relatively smoothly.  Whilst therefore we do not anticipate any major problems in the future we have recognised the need to provide some social work staff with more in depth training in this area given the complexity of the work.
5.1.4 
Nationally the Department of Health have recently published “The First Annual Report of The Independent Mental Capacity Advocacy Service” (IMCA).  The Report states that a “great deal has been achieved” including:

· Better decision making for the most vulnerable people

· A more holistic approach to decision making

· A more rights based approach to looking at options

· The creation of a new form of advocacy (IMCA) which provides a new safeguard and a specialist service which has time for individuals  who have limited capacity to communicate their wishes

5.1.5 
The report also highlights three specific concerns:

· Referrals for the IMCA service should be at a higher level for all decisions
· Referrals for serious medical treatment decisions are particularly low across the whole country

· Some IMCA organisations may have restrictive “gate-keeping” measures in place

5.1.6 
Locally T&W Council is ranked 93rd out of 150 Local Authorities based on the number of eligible referrals made to the IMCA provider in the first year (April 2007 – March 2008).  This suggests that there is scope for improvement and in the first quarter of this year there has been an increase in the rate of referral.  We will continue jointly with T&W PCT through training and active promotion to ensure that all who need access to the IMCA service do so.
5.1.7 
In response to the low referral rate in respect of serious medical treatment nationally, Regional Leads are being recruited to target health services.

Deprivation of Liberty Safeguards (DOLS)
5.1.8 
The new Mental Health Act 2007 was used to amend the Mental Capacity Act 2005 and introduce a framework setting out the circumstances in which it is reasonable to deprive a person (who lacks capacity) of their liberty. The legislation comes into force on the 1st April 2009.

5.1.9 
The Deprivation of Liberty Safeguards (DOLS) sets out a process for authorising the deprivation of liberty of people who lack the capacity to consent to treatment or care in either a hospital or care home that, in their best interests, can only be provided in circumstances that amount to a deprivation of liberty and where no other legal authority exists (e.g. under the Mental Health Act)
5.1.10 DOLS will place specific new requirements on each Local Authority and PCT.  “Managing Authorities” (Care Homes and Hospitals) will have a duty to seek authorisation from their “Supervisory Body” (the Local Authority or PCT respectively) in which they are located, in order to be able lawfully to deprive someone of their liberty.

5.1.11
Before giving such an authorisation the Supervisory Body must be satisfied that the person has a mental disorder and lacks capacity about their residence or treatment.  The Supervisory Body will determine this through a DOLS assessment to be completed within tight time deadlines following referral, which will require inputs from at least 2 professionals (a Section 12(2) approved Doctor (special knowledge of mental disorder) and a Best Interests Assessor (a Health or Social Care professional who has undertaken Best Interests Assessment training). 
5.1.12
 It is estimated that 80% of the workload will fall on LAs (referrals from Residential and Nursing homes) and 20% on PCTs (referrals from Hospitals). Initial scoping suggests that in T&W there will be a need to undertake in the region of 140 assessments (112 by the LA and 28 by the PCT) in a year with an initial blip in the first few months from the 1st April 2009.

5.1.13
Following the completion of the DOLS assessment the Supervisory Body must undertake a number of actions.  These include (using documentation that will be set nationally) notifying the Managing Authority of the outcome of the assessment, including the reason why each qualifying requirement is met, the period of time that deprivation of liberty is authorised for, the purpose for which the authorisation is given and any conditions subject to which the authorisation is given.
5.1.14
The Supervisory Body will also have responsibility for ensuring the individual who is having their liberty deprived has a “relevant person” to represent them during the period of deprivation and that an Independent Mental Capacity Advocate is involved where necessary (this will extend the demand on the IMCA service provided locally by POhWER and have commissioning implications).
5.1.15 Where a request for authorisation is not agreed the Managing Authority is responsible for ensuring that it does not deprive a person of their liberty.   The Supervisory Body, Assessment & Care Managers and Commissioners will need to ensure that the appropriate care package is in place to ensure that the person can be cared for or treated without the need for recourse to deprivation of liberty.  This again may have purchasing and commissioning implications.
5.1.16
 Locally we are planning jointly with T&W PCT to ensure we have the necessary arrangements in place to implement DOLS from the 1st April 2009.  Whilst it is likely that we will each need to identify a separate point of access for DOLS referrals we are aiming to develop a common Policy & Procedure and agree to share Best Interests Assessors.  The PCT is required to ensure access to Section 12(2) Doctors.
5.1.17 Potential professionals to become Best Interest Assessors (BIAs) are currently being identified to attend an accredited University based training course which will enable them to practice as BIA assessors.  Professionals already approved as Mental Health Practitioners will have to undertake 4 days of training, whilst other professionals who meet the criteria will have to undertake 8 days of training at a cost of £420 (based on 8 days training)
5.1.18
There are resource issues related to implementing DOLS for both the Council and PCT which are described in section 5.7 below.
5.1.19 Whilst introduction is both complex and challenging we are confident that we will have the necessary local arrangements in place for DOLS implementation on the 1st April 2009.

5.1.20 Further information about DOLS is available at http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_080718
5.2
Equality and Diversity
5.2.1 
This legislation provides protection and support to some of the most disadvantaged members of our community 

5.2.2 
In assessing capacity it is essential that appropriate means of communication are available (including professional language interpreters, signers, etc) and consideration is given to the cultural, ethnic or religious factors that can shape a person’s way of thinking, behaviour or communication.
5.3 Environmental Impact

5.3.1
 None

5.4
Legal Comment
5.4.1 
The Mental Capacity (Deprivation of Liberty: Standard Authorisations, Assessments and Ordinary Residence) Regulations 2008 were made on 9 July 2008. They will come into force on 3 November 2008.

5.4.2 
The Mental Capacity (Deprivation of Liberty: Appointment of Relevant Person's Representative) Regulations 2008 were made on 14 May 2008 and they too will come into force on 3 November 2008.

5.4.3 
The deprivation of liberty safeguards have been introduced into the Mental Capacity Act 2005 by the Mental Health Act 2007 ,as described elsewhere in the body of this report.

5.4.4 
The Mental Capacity Act 2005 Code of Practice issued on 23/4/07 is being supplemented to include guidance upon DOLS.
5.5
Links with Corporate Priorities

5.5.1 
The Mental Capacity Act and our work with vulnerable adults will support achievement of the following corporate, community ambitions:

· A community that is health, cared for and well housed

· A community that feels safe and protected

· A community that is strong, cohesive and socially inclusive

5.6      Opportunities and Risks

5.6.1 
The opportunities and risks associated with implementing this legislation have been identified and assessed. Arrangements will be put in place to manage the risks and maximise the opportunities that have been identified.
5.7     Financial Implications

5.7.1 
All responsible Councils and PCTs have been awarded some additional funding to meet responsibilities in respect of the Mental Capacity Act.  We have an allocation through the Mental Capacity Act Grant of £77k in 08/9, £99k in 09/10 and £95k in 10/11
5.7.2 
The uplift in the current year will help fund costs of staff training relating to DOLS and a 0.5 of additional Assessment & Care Management time to champion DOLS internally and with Residential and Nursing Home providers in the run up to implementation in 2009.  There are likely to be increased demands on the IMCA contract from April 2009 which will probably result in a need to purchase additional IMCA capacity and some ongoing pressures on Assessment & Care Management capacity to deliver the Best Interest Assessments.
5.7.3 
There is some uncertainty about funding responsibility for involvement of the Section 12(2) Doctors in this process.  Their involvement as the second Doctor in Mental Health Act assessments is funded by the PCT on a sessional basis costed at £174 per session.  Assuming there are 140 DOLS assessments a year using this sessional fee there would be an annual cost of £24,360.  If the LA has to fund 80% of this the cost to the LA would be £19488. We will need to take this into account in our budget planning for 2009 and beyond.
6.0
WARD IMPLICATIONS
6.1 District wide implications

7.0 BACKGROUND PAPERS

7.1 
The First Annual Report of The Independent Mental Capacity Advocacy Service – Department of Health – June 2008

7.2 
Deprivation of Liberty Safeguards – Code of Conduct – The Stationary Office 
Report prepared by: Paul Taylor, Head of Housing Needs & Community Care

Tel: 01952 381007

Email: paul.taylor@telford.gov.uk

