
	APPENDIX 3

	Roger Woliter
	Solicitor

Interim Head of Legal Services

Resources

Civic Offices, PO Box 215

Telford  TF3 4LF

DX : 712120 Telford 5

Tel: +44 (0)1952 383200

Fax: +44 (0)1952 383253

e-mail: roger.woliter@telford.gov.uk

	Karl Holden
Conduct & Councils Constitutions Team

Communities and Local Government

Zone 5/B2

Eland House

Bressenden Place

LONDON

SW1E 5DU

Email: conductcode@communities.gsi.gov.uk
	
	


	Contact: Roger Woliter
	Telephone: (01952) 383255
	E-mail: roger.woliter@telford.gov.uk

	Our Ref: MXC/SXS/CLL032.4833
	Your Ref:
	Date: 16 October 2008


Dear Mr Holden
RESPONSE TO MODEL CODE CONSULTATION RESPONSE MODEL CODE
On behalf of the Standards Committee of Telford & Wrekin Council, I set out below the responses to the consultation document issued by the Department for Communities and Local Government in October 2008 entitled “Communities in Control:  Real People, Real Power.  Codes of Conduct for Local Authority Members and Employees”.

1.
Do you agree that the members’ code should apply to a members conduct when acting in their non official capacity?


Yes, provided that the definition of their conduct when acting in their non official capacity is clearly defined and also that there is a clear mechanism for dealing with these breaches.  For example, a conviction in a court in the UK (or abroad – see Question 4) will not automatically become known to the local authority concerned.  We would suggest that there is a new provision in respect of any criminal conviction that imposes an obligation upon that member to report it to the relevant Standards Committee within a certain time period from the date of conviction (this could be anything from 7 days up to 28 days).  The Standards Board for England should produce an appropriate form in their toolkit to be made available by Standards Committees so that elected members can submit details of any conviction.  There should be specific guidance as to what information should be collected once such a report has been received and the appropriate mechanism for this being dealt with either by a hearing panel of the local Standards Committee or by the Standards Board for England (depending upon the severity of the conviction).  There should also be some guidance for elected members who may represent more than one relevant authority (such as a member who represents a borough council and also a fire authority) as to whether the conviction should be reported to both authorities.  In those circumstances there will need to be clear guidance as to where such a matter should be considered.
2.
Do you agree with this definition of “Criminal Offence” for the purpose of the members’ Code?  If not what other definition would you support, for instance should it include police cautions?  Please give details.

Cautions should be included.  This should not only be police cautions but also cautions issued by other enforcement authorities.  In order to be given a caution the individual concerned has to admit the offence.  In some cases admittance of the offence prevents the matter from proceeding to a prosecution.  Whilst there is guidance in respect of the use of cautions (for the police or otherwise) we are concerned that there may be some regional variations which may lead to an inconsistency as to when members may be reported to the Committee due to a criminal conviction and when others may avoid a sanction because the enforcing body decided to resolve the issue in a different manner.
3.
Do you agree with this definition of ‘official capacity’ for the purpose of the members’ code?  If no, what other definition would you support?  Please give details.


The definition is acceptable provided Standards Board guidance clearly defines the word “business”.  This could be a wide ranging definition not only relating to meetings and specific functions, but also to other day to day work undertaken by elected members.

4.
Do you agree that the members’ code should only apply where a criminal offence and conviction abroad would have been a criminal offence if committed in the UK?


Yes.  This again will need supporting with guidance.  Offences outside the UK will obviously be subject to different legislation and being able to link those sufficiently with UK legislation could be a source of contention.  Sufficient clarity in the legislative requirements supplemented by guidance from the Standards Board for England should be used to address this issue.  We refer to the comments in relation to Question 1 concerning the appropriate reporting mechanisms for such convictions.  

5.
Do you agree that an ethical investigation should not proceed until the criminal process has been completed?


Yes.  It may prejudice a prosecution to proceed with a Standards Committee investigation whilst a criminal trial is ongoing.  Further, there should be a delay after conviction until any sentencing has taken place and possibly a further delay if there is clear evidence that an appeal against either sentence or conviction is being undertaken.

6.
Do you think that the amendments to the members’ code suggested in this chapter are required?  Are there any other drafting amendments which would be helpful?  If so, please could you provide details of your suggested amendments?

We do not object to the amendments proposed.  We are in favour of redrafting the Code of Conduct as it appears in the Model Code of Conduct (England) Regulations 2007.  The current code is longer and more complicated than its predecessor.  It requires cross referencing in relation to issues such as personal prejudicial interests.  We would welcome any attempts to simplify the structure of the current code of conduct thereby giving more clarity.  

7.
Are there any aspects of conduct currently included in the members’ code that are not required?  If so, please could you specify which aspects and the reasons why you hold this view?


No comments.

8.
Are there any aspects of conduct in a member’s official capacity not specified in the members’ code that should be included?  Please give details.


No comments.

9.
Does the proposed timescale of two months, during which a member must give an undertaking to observe the members’ code, starting from the date the authority adopts the code, provide members with sufficient time to undertake to observe the code?


Yes.  

10.
Do you agree with the addition of this new general principle, applied specifically to conduct in a member’s non-official capacity?


No.  The Relevant Authority (General Principles) Order 2001 already includes at paragraph 8 a duty to uphold the law.  The subsequent addition of an additional duty to abide by the law seems confusing and duplicitous.  Instead it is suggested there should be an amendment to paragraph 8 and the duty to uphold the law should include reference to not engaging in conduct which constitutes a criminal offence.
11.
Do you agree with this broad definition of ‘criminal offence’ for the purpose of the General Principles Order?  Or do you consider that ‘criminal offence’ should be defined differently?


See answers to questions 2 and 10 respectively.

12.
Do you agree with this definition of ‘official capacity’ for the purpose of the General Principles Order?


See response to question 3.

13
Do you agree that a mandatory model code of conduct for local government employees, which would be incorporated into employees’ terms and conditions of employment, is needed?
Yes.  This authority has had an employee code of conduct in operation since June 2006 and welcomes the proposal to make this a consistent requirement across local government whilst leaving scope for local determination of any supplementary provisions.

14
Should we apply the employees’ code to firefighters, teachers, community support officers and solicitors?

No.  These occupational areas are covered by their own code.

15
Are there any other categories of employee in respect of whom it is not necessary to apply the code?
No.  The less exemption the better as a range of exemptions could cause confusion.  The government should however, consider the issue of whether school support staff should have a separate code that relates to principles enshrined in the school teachers code. This comment is made particularly in relation to the new national body set up by the government to negotiate terms and conditions of employment for school support staff.

16
Does the employees’ code for all employees correctly reflect the core values that should be enshrined in the code?  If not, what has been included that should be omitted, or what has been omitted that should be included?  
The proposed core values are sound.  A stronger and more detailed equality statement similar to that contained in the proposed general principles of the member code might be appropriate to ensure that both officers and members promote equality and diversity principles.  Statements in relation to dignity and respect could also be included.
17
Should the selection of ‘qualifying employees’ be made on the basis of a ‘political restriction’ style model or should qualifying employees be selected using the delegation model?
The Authority’s preference is to define qualifying employees using the authority’s own scheme of authorised delegations to officers.  This is a much better criterion than using the old politically restricted post threshold on the local government incremental pay spine and ensures that officers have the same obligations as elected members in undertaking functions of the authority.

18
Should the code contain a requirement for qualifying employees to publicly register any interests?
Yes in order to ensure that this is in line with the obligations on elected members.  Please also refer to answer to Q21.
19
Do the criteria of what should be registered contain any categories that should be omitted, or omit any categories that should be included?

No.

20
Does the section of the employees’ code which will apply to qualifying employees capture all pertinent aspects of the members’ code?  Have any been omitted?

Yes – all pertinent aspects of the members’ code have been captured.   
21
Does the section of the employees’ code which will apply to qualifying employees place too many restrictions on qualifying employees?  Are there any sections of the code that are not necessary?
No.  The restrictions are considered reasonable where qualifying employees have delegated authority to make decisions on functions of the Council.
We do however feel that many of the values for qualifying employees should in fact be incorporated into the core values.  We do not see why the values relating to compromising impartiality, using your position improperly, considering advice or personal interests should be specific to qualifying employees when all employees should be required to work within them.

The section on qualifying employees appears to completely miss the issue of political restriction.  We believe that qualifying employees with delegated authority to make decisions within the Council’s scheme of delegation should be subject to the core values around political activity.

22
Should the employees’ code extend to employees of parish councils?
Yes.  The code should extend to parish council employees in order to support high standards of conduct across the spectrum of local government particularly within the context of central and local government’s desire to empower local communities.  There should be clear guidance as to how the code is to be enforced if it is extended to Parish Councils.  This should include addressing how to deal with any potential conflict of interest if the code is to be enforced at a Parish Council level.
Yours sincerely
R C Woliter

Interim Head of Legal Services
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Victor Brownlees, Corporate Director: Resources
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