
BOROUGH OF TELFORD & WREKIN 

CABINET – 6 APRIL 2009
DEPRIVATION OF LIBERTY SAFEGUARDS

REPORT OF CORPORATE DIRECTOR ADULT & CONSUMER CARE
1.0 PURPOSE: 

To inform of new legislation that comes into force on the 1st April, 2009 to protect people who lack capacity to consent to stay in either hospital or residential/nursing home care and of the Deprivation of Liberty Safeguards (DoLS) that need to be put into place from this date.
	2.0
RECOMMENDATIONS
2.1 Members note requirements of this new piece of legislation
2.2 Members approve DoLS Policy & Procedure 
.


3.0
SUMMARY
3.1
New legislation coming into force on the 1st April 2009 introduces

Deprivation of Liberty Safeguards (DoLS) to protect the rights of people
who may lack the capacity to object to a deprivation of their liberty
within a hospital or residential care setting.
3.2
Whilst recognising that it may be in the person’s best interests for

hospitals or care homes to deprive an individual of their liberty, such
authorisations will only be legal, where a DoLS assessment has been
undertaken to determine that all the relevant criteria set out in the new 
legislation, apply.
3.3 
The Council has developed a joint Policy & Procedure with Telford & 
 
Wrekin Primary Care Trust (T&W PCT) to ensure compliance with the 
new legislation and put arrangements in
place to meet additional 
obligations.

3.4 
This is a complex piece of legislation, which has additional workload
implications which should be met from within existing resources, which 
include a small increase in the Mental Capacity Act specific grant.

4.0
PREVIOUS MINUTES
Cabinet 27 October 2008  - CB-80
‘Mental Capacity Act and Deprivation of Liberty Safeguards’ 
5.0
INFORMATION
5.1
Background
5.1.1 
The Mental Capacity Act 2005 Deprivation of Liberty Safeguards (MCA 
DoLS) provide legal protection for vulnerable people who maybe 
deprived of their liberty within the meaning of Article 5 of the European 
Convention on Human Rights (ECHR) in a hospital (other than under 
the Mental Health Act 1983) or care home, whether placed there under 
public or private arrangements.
5.1.2 
They have been introduced following the legal judgment given by the


European Court of Human Rights (ECtHR) in the case of HL v United 
Kingdom (commonly referred to as the Bournewood judgment). This 
case concerned an autistic man (HL) with a learning disability who 
lacked the capacity to decide whether he should be admitted to 
hospital for treatment. He was admitted to hospital on an informal basis 
under common law but was prevented from leaving the hospital with 
his carers. This decision was challenged by HL’s carers and the ECtHR 
found that there had been a breach of HL’s rights under the ECHR. 
The reasons given by the ECtHR were that:

· HL had been deprived of his liberty and the deprivation of liberty had not been in accordance with ‘a procedure prescribed by law’ and was, therefore, in breach of Article 5(1) of the ECHR

· there had been a contravention of Article 5(4) of the ECHR because HL had no means of applying quickly to a court to see if the deprivation of liberty was lawful.
5.1.3 
The safeguards come into force from 1st April 2009 and have been 
introduced to prevent further breaches of the ECHR, and to ensure that 
deprivation of liberty can only take place when it is in the best interests 
of the person concerned and when it is authorised by a Supervisory 
Body. The MCA DoLS also give legal protection to the relevant person, 
including the right to:

.

· an independent representative to act on their behalf
· the support of an Independent Mental Capacity Advocate (IMCA)
· have their deprivation of liberty reviewed and monitored on a regular basis
· challenge their deprivation of liberty in the Court of Protection.
5.1.4 
Local Authorities will be the responsible Supervisory Body (SB) to 
authorise DoLS in respect of people in residential and nursing home 
care and PCTs are the responsible SB for people in hospitals.
5.1.5 
It is anticipated that the majority of people who will require the 
protection of the DoLS are those with severe learning disabilities, older 
people with the range of dementias or people with neurological 
conditions such as brain injuries.

5.1.6 
DoLS make it lawful for a person to be deprived of their liberty, based 
on a rigorous, standardised assessment and authorisation process. 
Under the MCA DoLS, hospitals and care homes must apply to their 
PCT or local authority for a deprivation of liberty ‘authorisation’ if they 
believe they can only provide adequate care for a person in 
circumstances that amount to a deprivation of liberty.
5.1.7 
LAs and PCTs are required to have a number of specially trained staff 
to undertake assessments to establish whether the relevant person 
meets the 6 qualifying requirements which are as follows:

· the age requirement
· the no refusals requirement
· the mental capacity requirement
· the mental health requirement
· the eligibility requirement
· the best interests requirement.

5.1.8 
Two separate assessors must be involved in undertaking the 6 
assessments.  A Doctor approved under Section 12(2) of the Mental 
Health Act as having specialist knowledge of mental health must 
undertake the mental health assessment.  The Eligibility Assessment 
must be undertaken by a Section 12(2) Doctor or an Approved Mental 
Health Practitioner. The other four assessments must be carried out by 
a qualified Health or Social Work professional who has undertaken 
specific, additional DoLS training and has been approved by the 
relevant LA or PCT to do so. 
5.1.9 
If all 6 assessments show that all the requirements are met, as a 
supervisory body we must issue a deprivation of liberty authorisation 
(DoLA).  
5.1.10 If a DoLA is issued then there are specific requirements that must be 
followed regarding for example, regular reviews, appointment of a 
personal representative to support the individual, etc.  All activities 
relating to the assessment, deprivation of liberty and review must be 
undertaken within timescales prescribed within the legislation and 
associated Code of Practice.
5.1.11 Implementation will have additional workload implications, though 
nationally there is uncertainty as to the exact numbers of referrals and 
assessments required.  Undoubtedly there will be a peak of activity in 
the first few months followed by steady stream of new referrals for 
assessment.  Locally we have estimated that there are likely to be in 
the region of 130 referrals/assessments required each year with 
subsequent related work where a DoLA is issued.
5.1.12 Locally arrangements are in place to meet the requirements of this new 
piece of legislation.  They include:

· Staff trained to undertake DoLS assessments

· Policy & Procedure produced jointly with T&W PCT (for approval by Council – copy attached at Appendix 1)
· Agreement locally to use national set of documents (31 forms in total) produced by DoH (These are standard and not statutory forms but supervisory bodies and managing authorities, and IMCAs, are strongly encouraged to use them as their use will fulfil not only their legal obligations but will bring a nationwide consistency to the implementation of the safeguards).  
· Appointment of additional 0.6 Social Work capacity on time limited basis to raise awareness with Residential & Nursing Home providers prior to 1st April and undertake initial assessments.
· Identification of an existing Admin Manager (with backfill arrangements) to lead Co-ordination of DoLS process, ensuring that timescales are met and all relevant forms are completed and issued.
· Additional capacity commissioned through POhWER (our local Independent Mental Capacity Advocacy (IMCA) provider) to meet the IMCA and Personal Representative requirements of the new legislation.
5.1.13 Particular thanks should be given to Mary Fraser, Professional Lead, 
Mental Health, Jo Beard Admin Manager and Julie Bone, Clinical 
Governance & Audit Facilitator (T&W PCT) for ensuring we are as fully 
prepared to introduce this complex piece of legislation
5.1.14 The one outstanding area which needs further work, is around a formal 
pooled budget arrangement (Section 75 partnership) with T&W PCT 
and South Staffordshire & Shropshire NHS Foundation Trust, which if 
in place would for example, mean that an assessor, who is an 
employee of a primary care trust, may be covered by the 
indemnity/insurance of the local authority where he/she undertakes an 
assessment on behalf of that local authority and vice versa. 
5.2
Equality and Diversity
5.2.1 
This legislation and our local Policy & Procedure will ensure that 
people without capacity to make decisions about leaving a hospital or 
care home have the same rights as those with capacity.
5.3
Environmental Impact
5.3.1 None

5.4
Legal Comment
5.4.1
The legal history to the development of the new Deprivation of Liberty 
Safeguards (DoLS) started with the decision of the European Court of 
Human Rights published on 5th October 2004, in the case of HL v UK 
(aka Bournewood) 

5.4.2
The Department of Health launched a consultation upon the issues and 
public policy options on 23rd March 2005 and the outcomes were 
published on 29th June 2006.


5.4.3
The Mental Health Act 2007 (MHA 2007) introduced the DoLS via new 
Schedules A1 and 1A to the Mental Capacity Act 2005 (MCA 2005)
The DoLS apply to anyone aged 18 and over, who suffers from a 
mental disorder or disability of the mind, who lacks capacity to give 
informed consent to arrangements made for their care or treatment (in 
hospitals and residential care) and for whom deprivation of liberty 
(under Article 5 of the European Convention of Human Rights (ECHR)) 
is considered, after an independent assessment, to be in their best 
interests, to protect them from harm. Those persons who are ineligible 
to be deprived are defined by Schedule 1A MCA 2005. 

5.4.4
No deprivation of liberty can last for more than 12 months, 
authorisation must be consistently reviewed and monitored and 
independent representatives are appointed for those who have been 
deprived of their liberty. The person and their representative can 
appeal the deprivation at any time.

5.4.5
The amendments to the MCA 2005 come into force on 1st April 2009 
and Regulations made under Schedule A1 have either been finalised 
or are about to be. The Regulations provide the finer details as to how 
the DoLS operate.

5.4.6
The final version of the DoLS Code of Practice (supplementing the

MCA 2005 Code of Practice) was published on 26th August 2008, after
consultation undertaken between 10th September 2007 to 2nd
December 2007.

5.4.7
Guidance upon the DoLS was published on 12th February 2009

Final versions of standard template forms were published on 27th 
February 2009.

5.4.8
The draft Mental Capacity (Deprivation of Liberty: Monitoring and 
Reporting; and Assessments – Amendment) Regulations 2009 were 
debated by Parliament on 16th March 2009 and have yet to be finally 
published at the time of writing ,but will be in force from 1st April 2009. 
The Regulations will place an additional duty upon the Care Quality 
Commission to independently scrutinise the DoLS and report annually 
to the Secretary of State. The Commission’s existing responsibilities 
are set out under the Health and Social Care Act 2008.

5.4.9
The draft Regulations also clarify that assessors will be eligible to carry 
out assessments where they have an appropriate insurance policy, 
indemnity arrangements or a combination thereof.



Regulations 5 and 6 of the NHS Bodies and Local Authorities 
Partnership Arrangements Regulations 2000 are being amended to 
include MCA 2005 DoLS in the lists of Local Authority and NHS Body 
functions that can be subject to pooled funding arrangements under 
Section 75 National Health Service Act 2006.This means that an 
agreement could be entered into to enable the Local Authority to carry 
out DoLS supervisory body functions on behalf of the Primary Care 
Trust, or vice versa.
5.5
Links with Corporate Priorities
Introduction of DoLS provides additional safeguards for some of the most vulnerable people in our community and links directly to "Promoting Healthy Communities and Improving the Quality of Life of Vulnerable and Older People
5.6
Opportunities and Risks


5.6.1
The opportunities and risks associated with the introduction of this 
new legislation have been identified and assessed. Arrangements have 
been put in place to manage the risks and maximise the opportunities 
that have been identified.
 

5.6.2
The introduction of the Policy & Procedure and other measures 
identified in this report will ensure that the risk is low.
5.7
Financial Implications
5.7.1 
The projected additional costs in 2009/10 and beyond are detailed in  Table 1 below:
	Table 1
	2009/10   £
	Annual thereafter £

	Co-ordination
	20,000(£10k to fulfil the period of assessment)
	20,000

	Additional Best Interest Assessor role (0.6 FTE)
	20,000
	20,000

	IMCA contract
	26,000
	26,000

	Section 12(2) Doctors fee
	20,000
	20,000

	Total
	86,000
	86,000


5.7.2 
Existing funding is available to meet the costs in 2009/10 and 2010/11.  
  
Funding will be derived from the Mental Capacity Act Grant.  

5.7.3 
In 2008/09 the grant was increased to £77k to contribute towards the
  
additional costs of implementing DoLS .  Around £40k of this is not 
  
committed and free to use for the DoLS procedures.  In addition there
  
is a one off surplus of grant from 2007/08 and 2008/09 of £84k  

5.7.4 
Provided no unforeseen costs arise, the costs detailed in Table 1 can
be met in full from existing resources in the two financial years 2009/10 
and 2010/11.  However, in 2011/12 there is uncertainty because the 
level of grant will not become clear until the three year settlements 
arising from CSR09 are announced.  The grant will be included in the 
Area Based Grants allocation.

5.7.5
Following implementation of the process intelligence about the 
demand, staffing and resources required will form a basis on which to 
assess the level of additional funding required.

  

6.0
WARD IMPLICATIONS
6.1
Borough wide
7.0
BACKGROUND PAPERS
7.1 Act
7.2 Code of Practice

7.3 Various Info leaflets
End of Report
Report prepared by Paul Taylor, Head of Housing Needs & Community Care 
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