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1. Introduction
The Mental Health Act 2007 was used to amend the Mental Capacity Act 2005 and introduces a framework setting out the circumstances in which it is reasonable to deprive a person (who lacks capacity) of their liberty.  The legislation comes into force on the 1st April 2009.
This policy covers guidance to act within these new procedures in line with the Code of Practice, for Telford & Wrekin Council and Telford & Wrekin Primary Care Trust in their roles as a Supervisory Body.
The Code of Practice can be found at www.dh.gov.uk
The Deprivation of Liberty Safeguards (DoLS) sets out a process which must be followed if deprivation of liberty is being considered as a necessary requirement in order to provide effective care or treatment of an individual and no other legal authority exists (e.g. under the Mental Health Act).

In general terms, the new legal framework:

· Provides that a person may not be deprived of their liberty in a hospital or care home unless a standard authorisation or an urgent authorisation is in force.
· Applies to local authority, NHS, independent and voluntary sector hospitals and care homes, and to anybody being treated or cared for in those environments irrespective of whether they are publicly or privately funded.

· Requires that supervisory bodies authorise appropriate requests.  This is done by looking at six assessments of the case.
· Provides for a standard authorisation to be given by the supervisory body. The supervisory body must also appoint a “relevant person’s representative” to support and represent the person deprived of their liberty.
· Requires that any authorised deprivations are reviewed when necessary.
Related guidance refers to deprivation being defined by degree and intensity rather than the nature or substance of any single restriction.  Deprivation relates to “complete and effective control over care and movements”.  For any individual who may be being deprived of their liberty, the least restrictive practice must be the primary aim.

2. Explanation of Supervisory Bodies and Managing Authorities
2.1. Supervisory Body
All requests for authorisation must be sent to the appropriate Supervisory Body.
Hospitals

In the case of hospital patients, where a Primary Care Trust (PCT) is commissioning the patient’s care or treatment then it is this PCT that is the Supervisory Body.  In all other cases, the Supervisory Body is the PCT for the area in which the relevant hospital is located.  

Due to this at times the Supervisory Body would not be the hospital’s local PCT e.g.  When a PCT in London commissions hospital treatment in Telford then the PCT in London is the Supervisory Body. 
Care Homes

In the case of care homes, the Supervisory Body is the Local Authority (LA) for the area in which the person usually resides.  If the person has no ordinary place of residence then the supervisory body is the local authority for the area in which the care home is situated.
Due to this at times the Supervisory Body would not be the care home’s LA e.g.  Where a person ordinarily resided in Rochdale before becoming a resident at a care home in Telford, funded by Rochdale Social Services, it will be the LA in Rochdale that is their Supervisory Body. 

2.2. Managing Authorities

The managing authority is the person or body with management responsibility for the care home or hospital in which the person is, or may become, deprived of their liberty.
3. Urgent Authorisation

3.1. When can an Urgent Authorisation be used
A managing authority can itself give an urgent authorisation for deprivation of liberty where:
· It is required to make a request to the supervisory body for a standard authorisation, but believes for the person to be deprived of their liberty is so urgent that deprivation needs to begin before the request is made, or

· It has made a request for a standard authorisation, but believes that the need for a person to be deprived has now become so urgent that a deprivation of liberty needs to begin before the request is dealt with by the supervisory body.

3.2. How to grant an Urgent Authorisation 
Whenever a managing authority needs to give itself an urgent authorisation Form 1 must be completed and as much as possible the relevant people should be consulted. (See Appendix 1)
Copies must be kept by the managing authority and the patient themselves.  A copy is then sent to the supervisory body. The managing authority must also simultaneously request a standard authorisation.  This is done by completing Form 4.
An urgent authorisation can last up to seven days and will only be extended for a further seven days if

· it was not possible to contact a person whom the Best Interests Assessor needed to contact

· the assessment could not be relied upon without their input, and

· extension for the specified period would allow them to be contacted

3.3.  Urgent Authorisation – Timescales
If a managing authority has granted itself an urgent authorisation, all of the assessments required for a standard authorisation must be completed during the period the urgent authorisation is in force.
4. Standard Authorisation

4.1. When can a Standard Authorisation be used?

In the majority of cases it should be possible to plan in advance where a deprivation of liberty may be needed.

4.2. How a Standard Authorisation can be requested
In order to gain a standard authorisation the managing authority must complete Form 4 and send a copy to the supervisory body.  They must keep a copy for themselves and make sure the patient themselves have a copy.  
The supervisory body will then instruct the assessors to start the assessment process.  All assessors will receive a copy of form 4 and the appropriate forms for their assessment.  These will be completed and sent back to the supervisory body.  Where any of the six requirements are not fulfilled a notice is issued “not granting” a DoLS, using Form 13.
4.3. Standard Authorisation – Timescales

Once an authorisation has been requested the supervisory body has 21 days to complete the authorisation process.
A standard authorisation can last up to twelve months as a maximum.
5. The Assessment Process

In order to grant a standard authorisation the supervisory body must arrange for six assessments to be carried out.  Once these assessments have been carried out and details have been fed back to the supervisory body the authorisation will then be granted if appropriate.  A standard authorisation must be given if the person meets all of the qualifying requirements.
5.1. Age Assessment
This is to confirm the person is over 18 and should be established with a birth certificate or other such reliable evidence.  Where no certainty is possible, rely on best knowledge and belief.
The Age Assessment should be carried out by anyone eligible to be a Best Interests Assessor.
5.2. Mental Health Assessment

This is to establish whether the relevant person has a mental disorder within the meaning of the Mental Health Act 1983 as amended by the Mental Health Act 2007.  This is not to establish whether the person requires mental health treatment but to ensure the person is medically diagnosed of ‘unsound mind’ and so comes within the scope of Article 5 of the European Convention of Human Rights.
The Mental Health Assessment can be carried out by a Doctor who has been approved under Section 12 of the Mental Health Act 1983 and has been trained as a Mental Health Assessor.
5.3. Mental Capacity Assessment

This is to establish whether the relevant person lacks capacity to decide whether they should be treated.
Assessment of capacity should be made in line with the Mental Capacity Act 2005 Code of Practice.

The Mental Capacity Assessment should be undertaken by anyone eligible to be a Best Interests Assessor or Mental Health Assessor.
5.4. No Refusals Assessment

This is to confirm whether an authorisation to deprive the relevant person of their liberty would conflict with any other existing authority for decision making for that person.

For example

· If the person has made an advance decision to refuse treatment that remains valid and is applicable to the treatment proposed

· If any part of the proposal for deprivation would be in conflict with a valid decision of a donee or deputy made within the scope of their authority as Lasting Power of Attorney.

The No Refusals Assessment can be undertaken by anyone eligible to be a Best Interest Assessor.
5.5. Eligibility Assessment
This is to establish the person’s status under the Mental Health Act 1983.
A person cannot be eligible for a deprivation authorisation if

· They are detained under the Mental Health Act 1983

· The authorisation, if given would be inconsistent with an obligation placed on them under the Mental Health Act, such as a requirement to live somewhere else.

The Eligibility Assessment should be carried out by anyone eligible to be a Mental Health Assessor or a Best Interests Assessor who is also an Approved Mental Health Professional (AMHP)

5.6. Best Interests Assessment

This is to establish firstly whether deprivation is occurring or is going to occur and, if so, whether
· It is in the Best Interests of the person

· It is necessary for them to be deprived in order to prevent harm to themselves, and
· Deprivation is a proportionate response to the likelihood of the relevant person suffering harm and the seriousness of that harm.

In order to complete this assessment the assessor will consult with the managing authority and a range of people connected to the person.

The Best Interests Assessor may decide to place certain conditions on the authorisation and these should be recorded on the form.

The Best Interests Assessment should be carried out by an AMHP, social worker, nurse, occupational therapist or chartered psychologist who has undertaken Best Interests Assessor training.
5.7. Alternative Assessments

An equivalent assessment may be used instead of obtaining a new one.

They must

· have been carried out in the last 12 months, not necessarily for a Deprivation of Liberties assessment

· meet all the requirements of a Deprivation of Liberties assessment

· no reason to believe they are no longer accurate

· be available in written form
6. Notification of Authorisation

6.1. Standard Authorisation Granted

Once an authorisation has been given the managing authority will receive a copy of Form 12 from the supervisory body.  This covers all aspects of the authorisation and the time for which it will run (up to 12 months). Copies of this will also be sent to the person concerned, the person’s representative (once appointed), an IMCA (if instructed) and anyone named in the Best Interests Assessor report as an interested person.  A copy will also be held by the supervisory body as part of the complete file.
The managing authority will also receive copies of Form 14, 15 and 19 (in order to suspend the authorisation and request a review)
6.2. Standard Authorisation not Granted

If any of the assessors report that the deprivation is inappropriate the authorisation will not be given.  In this case the managing authority will receive a copy of Form 13 stating which of the requirements was not met.  Copies of this will also be sent to the person concerned, the person’s representative (once appointed), an IMCA (if instructed) and anyone named in the Best Interests Assessor report as an interested person.  A copy will also be held by the supervisory body as part of the complete file. Copies of the assessments will also be sent to the managing authority.

7. The Appointment of a Representative

Once a standard deprivation of liberty has been given, supervisory bodies must appoint the person concerned a representative.  This must be done as soon as possible.
7.1. The role of a Representative

Once appointed the representative will maintain contact with the person concerned to represent and support them in all matters relating to the deprivation of liberty.  

The managing authority needs to ensure the representative is aware of 

· the effect of the authorisation,

· their right to request a review,

· the complaints procedures available to them

· their right to make an application to the Court of Protection to seek termination of the authorisation,

· their right to request the support of an IMCA.
7.2. Selection of a Representative

Firstly the Best Interests Assessor must establish whether the person concerned has the capacity to select their own representative.  If the person concerned does select someone the Best Interests Assessor must confirm the person is eligible
If the person concerned cannot select a representative the Best Interests Assessor will make a recommendation.

Where there is no-one eligible to be a representative an IMCA is instructed to act as one until a paid representative can be confirmed.

If at anytime the representative is seen to be acting inappropriately or they no longer want to fulfil the role the appointment will be terminated and an IMCA will act until a new representative is confirmed.

All information concerning the representative is covered by Forms 24, 25, 26 and 27.
8. Managing a Deprivation

Once an authorisation has been granted the managing authority has a duty to monitor the case on an ongoing basis to see if the person’s circumstances change.  It must set out in the care plan the clear roles and responsibilities, for monitoring and confirm under what circumstances a review is necessary.
8.1. When should a standard authorisation be reviewed?

A standard authorisation can be reviewed at any time.  The review is carried out by the supervisory body.
The statutory grounds for a review are:

· the relevant person no longer meets any of the assessment requirements,

· there has been a change in the relevant person’s situation and because of the change it would be appropriate to amend an existing condition to which the authorisation is subject.

A managing authority must request a review if it appears to it that one or more of the qualifying requirements are no longer met, or may no longer be met. To request a review the managing authority should complete Form 19 and send a copy to the supervisory authority.
8.2. How a review will take place

Once the supervisory body has decided whether a review is necessary it must inform the relevant people, their representative and the managing authority if they are going to carry out a review.  For this Forms 20 and 21 should be used.

Once a review has taken place the result of this will be sent to the managing authority on Form 22 and if it is deemed that the deprivation is no longer appropriate Form 23 will be used to inform all involved that the authorisation has ceased to be in force.
9. Suspension of an Authorisation
Where a person who is subject to a standard authorisation is later detained under the Mental Health Act 1983, the law provides that the standard authorisation must be suspended.  This prevents the person from being subject to two competing detaining orders.

This process is covered by Forms 14 and 15.
10. Termination of an Authorisation

Deprivation of liberty can be ended before a formal review – the authorisation permits the deprivation but does not mean that the person must be deprived.  If a care home or hospital decided that the deprivation is no longer necessary then they must end it immediately by adjusting the care regime.  The managing authority must then request a review so that the supervisory body can formally terminate the authorisation.

When the standard authorisation ends the supervisory body must inform in writing

· the relevant person

· the relevant person’s representative

· the managing authority

· every interested person named by the Best Interests Assessor

When an authorisation ends the managing authority cannot lawfully continue to deprive a person of their liberty.

If the managing authority considers a person will still need to be deprived of liberty after the authorisation ends, they need to request a further standard authorisation to begin immediately after the expiry of the existing authorisation.  The process for renewal is the same as that for obtaining the original authorisation.
11. Unauthorised Deprivation of Liberty

It is a serious issue to deprive someone of their liberty without authorisation, if they lack the capacity to consent. 

If the person concerned, any relative, friend, carer or any third party believes that a person is being deprived of their liberty without authorisation they should draw this to the attention of the managing authority asking them to seek authorisation or change the care regime immediately.  The managing authority must then respond within 24 hours.
If the matter has been raised with the managing authority and they do not apply for an authorisation it should then be bought to the attention of the supervisory body.  They should be made aware of the person’s details, the name of the hospital or care home and why the person is though to be deprived of their liberty.

The supervisory body will then arrange for a Best Interests Assessment to ascertain whether the person is being deprived.  Assessment would not be required if the supervisory body feel that the request is inappropriate or the situation has already been resolved.  For this part of the process Forms 16, 17 and 18 would be used.
If an unlawful deprivation was found to be taking place then the full assessment process should be completed in line with a standard authorisation request with an urgent authorisation where appropriate.

Appendix 1 – Joint Process for Managing Deprivation of Liberty Safeguards in Telford and Wrekin

This describes the joint process for managing Deprivation of Liberty Safeguards across both Telford and Wrekin Primary Care Trust and Telford and Wrekin Council.
In reading this document reference is made to detailed guidance on the subject contained within:

1. The Deprivation of Liberty Safeguards Code of Practice: http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_085476
2. The Deprivation of Liberty Safeguards – Forms and Record Keeping – Guide for Supervisory Bodies in England http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_089772?IdcService=GET_FILE&dID=179278&Rendition=Web
Supervisory Bodies are T&W PCT for hospital units located within T&W and T&W Council for residential and/or nursing homes located within T&W.

3. the Deprivation of Liberty Safeguards – Forms and Record Keeping – Guide for Managing Authorities, which can be accessed at: http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_089772?IdcService=GET_FILE&dID=179279&Rendition=Web
Managing Authorities are the individual residential and/or nursing homes and hospital units located in T&W

The Code of Practice sets out detailed guidance (120 pages) and flowcharts in Annexes as follows:

· Annex 1- Overall Process

· Annex 2 – What should a Managing authority consider before applying for authorisation of Deprivation of Liberty

· Annex 3 – Supervisory Body action on receipt of a request form from a Managing Authority

· Annex 4 – Standard authorisation review process

The Forms & Record Keeping documents are advisory, but in T&W we have agreed to follow the guidance contained therein and use each of the forms and standard letters as part of our process.  

Forms
There are 29 forms, 6 of which are for use by the Managing Authority (Blue forms) and 23 for use by the Supervisory Authority (Green forms). Forms 28 & 29 are still to be designed – See Appendix 1a
Letter Templates
There are also 4 Letter templates.   See Appendix 1b
Stage 1: Point of access for Deprivation of Liberty Safeguards (DoLS) requests

In respect of people in residential and nursing homes, DoLS co-ordination will be undertaken on behalf of T&W Council by their DoLS Co-ordinator.

In respect of people in hospital units, DoLS co-ordination will be undertaken on behalf of T&W PCT by their DoLS Co-ordinator. 

Stage 2: Identification by Managing Authority (MA) of individuals who need to considered through DoLS process

Reference Annex 2 of Code of Practice

2.1 Where a MA identifies a need for “Urgent” authorisation (DoLS for up to 7 days) they should complete Urgent Authorisation – Form 1.  

2.2 Where 2.1 applies or in other situations MA makes request to Supervisory Authority for “Standard Authorisation” using Form 4. 
2.3 In exceptional circumstances the MA may need to request an extension of deprivation whilst the assessment is completed, in which case Form 2 should be completed

2.4 The MA will notify the relevant Supervisory Body (SB) of all such actions by sending the relevant forms to either:

The DoLS Co-ordinator for T&W Council in respect of residential and nursing homes, who can be contacted at:

Telephone: ………………………..

Email Address:…………………..

Fax:……………………………….

Office Address:………………….

The DoLS Co-ordinator for T&W PCT in respect of hospital units, who can be contacted at:

Telephone: ………………………..

Email Address:…………………..

Fax:……………………………….

Office Address:………………….

Stage 3 – Co-ordination of DoLS Assessment by Supervisory Body (SB)

Reference Annex 3 & 4 of Code of Practice

3.1 Once the SB receives Form 1 or Form 4 from the MA the DoLS assessment needs to be completed within 7 days for “Urgent” authorisations and 21 days for “Standard” authorisations.

3.2 The DoLS Co-ordinator in conjunction with the Professional Lead Officer will:

3.3 Identify from the information received whether an IMCA needs to be appointed and if so contact the IMCA provider.

3.4 Identify a Best Interests Assessor (Professional meeting criteria who has successfully completed Best Interests  Assessment Training) and Section 12(2) Doctor (Doctor who has been approved under Section 12(2) of Mental Health Act  to take forward the DoLS assessment as follows:

· Age Assessment – Form 5 –Best Interests Assessor

· Mental Health Assessment – Form 6 – Section 12(2) Doctor

· Mental Capacity Assessment – Form 7 – Best Interests Assessor

· No Refusals Assessment – Form 8 – Best Interests  Assessor

· Eligibility Assessment – Form 9 – Section 12(2) Doctor or Best Interests Assessor who is also an Approved Mental Health Professional (AMHP)

· Best Interests Assessment – Form 10 – Best Interests Assessor

· In certain circumstances Form 11 – Record that an Equivalent Assessment is being used – can be used to record that fact that an equivalent assessment, recently completed has been used in place of any of the above assessments.

Stage 4. Completion of DoLS Assessment & Decision Making

4.1 On completion of their assessments the Best Interests Assessor and Section 12(2) Doctor will lodge their assessments using the relevant forms, with the DoLS Co-ordinator

4.2 T&W Council and T&W PCT will nominate named Officers to be “Decision Makers” who will consider the completed Assessments.  Initially at least it has been decided that these “Decision Makers” will meet as a Panel to consider all assessments with a view to developing a consistent approach.

4.3 The Decision Making Panel will consider:

· Agreement or Refusal of extension of urgent authorisation – Form 3
· Issuing a notice “Not Granting” a DoLS – Form 13.  This will apply where any of 6 requirements are not fulfilled

· Issuing a Standard Authorisation of a DoLS which must be issued where all 6 assessments are positive – Form 12, including the period for which the DoLS will be in force and any conditions subject to which the authorisation is given.  

· Consideration should be given at this point to any specified review conditions

Stage 5. Notification of DoLS Decision

5.1 Following decisions being made a number of actions are required:

5.2 As soon as practicable after a decision has been taken to authorise a DoLS, the SB must give a copy of the Standard Authorisation – Form 12 to the following:

· The MA of the hospital or care home

· The person being deprived of their liberty

· Any relevant person’s representative appointed for the person

· Any IMCA appointed for the person in relation to their DoLS
· Every person named by the Best Interests Assessor in their report as an “interested person”

A copy of all the assessments should also be attached and sent with the decision notice.

5.3 The MA, must in such circumstances, take such steps as are practicable to ensure that the person understands the following matters:

· The effect of the authorisation

· The right to apply to the Court of Protection, asking it to terminate or vary the authorisation

· The right to request a review of the authorisation

· The right to have a section 39D IMCA appointed and how they do this

5.4 Where a Standard Authorisation has not been granted, the SB must as soon as practicable, give a copy of the refusal - Form 13 to the following:

· The MA of the hospital or care home

· The person being deprived of their liberty

· Any relevant person’s representative appointed for the person

· Any IMCA appointed for the person in relation to their DoLS
· Every person named by the Best Interests Assessor in their report as an “interested person”

A copy of all the assessments should also be attached and sent with the decision notice

5.5 Form 13 is also the notice that any Urgent Authorisation previously in force now ceases to have effect and therefore there is no authority to detain the person under the Mental Capacity Act 2005 in circumstances that would amount to a DoLS.

Stage 6. Appointment and Termination of Appointment of a Representative

6.1 Once a Best Interests Assessor has been appointed in any individual DoLS assessment, it is their responsibility to select a representative who meets the following criteria:

· Aged 18 or over

· Able to keep in contact with the relevant person

· Willing to be the person’s representative

· Not financially interested in the relevant person’s managing authority

· Not a relative of a person who is financially interested in the managing authority

· Not employed by, or providing services to, the relevant person’s managing authority

· Not employed to work in the relevant person’s managing authority in a role that is, or could be, related to the relevant person’s case

· Not employed to work in the supervisory body that is appointing the representative in a role that is, or could be, related to the relevant person’s case

6.2 The best interests Assessor will use Form 24 to inform the SB of the selection of a Representative

6.3 Form 25 should be used by the SB to confirm the appointment of a Representative by the Best Interests Assessor, when a Standard Authorisation is agreed

6.4 Form 25 should also be used by the SB when the Best Interests Assessor has been unable to find a suitable Representative, and the SB needs to appoint a Representative who will perform this role in a “professional” capacity

6.5 Form 25 will need to be signed by the person selected to being appointed as the person’s Representative

6.6 The SB will send copies of Form 25 to:

· The person appointed

· The person who is subject of the DoLS authorisation

· The MA

· Any donee or deputy of the person

· Any IMCA instructed under the Mental Capacity Act 2005 and involved 

· Every person named by the  Best Interests Assessor in their report as somebody they have consulted in carrying out the assessment

6.7 A representative’s appointment expires when the Standard Authorisation comes to an end, even if a new Standard Authorisation is required.  The Representative should be given notice (in advance if possible) of the date of termination using Form 26
6.8 Other circumstances can lead to the termination of the appointment including:

· The relevant person objects to the person continuing to be their representative

· A donee or deputy objects to the person continuing to be the representative

· The SB is satisfied that the appointee is not maintaining sufficient contact with the person in order to support and represent them

· The SB is satisfied that the appointee is not acting in the person’s best interests

· The SB is satisfied that the appointee is no longer eligible, or were not eligible at the time of appointment to be a representative

Form 26 should be used in such circumstances to give notice to the representative of termination of the appointment

6.9 Where a Representative’s appointment has been terminated for whatever reason Form 27 should be used to notify:

· The person

· The MA

· Any donee or deputy

· Any IMCA appointed under the Mental Capacity Act 2005 and involved in the relevant person’s case

· Every interested person named by the Best Interests  Assessor in their report as somebody they have consulted in carrying out their assessment

Stage 7. Suspension of a DoLS Authorisation

7.1 There are specific circumstances where a Standard Authorisation must be “suspended” as a result of the person becoming subject to certain sections of the Mental Health Act, to prevent the person being subject to two competing detaining orders.

7.2 Form 14 should be completed by the MA and sent to the SB to suspend the Standard DoLS authorisation where the person has been detained under Section in hospital or when the authorisation conflicts with terms imposed under a Community Treatment or Guardianship Order.

7.3 Where a person becomes eligible to be deprived of their liberty again within 28 days (when orders made under the Mental Health Act are lifted or requirements no longer conflict), then the MA should notify the SB of the resumption of the DoLS authorisation by completing Form 15 

7.4 If a period of 28 days elapses then the DoLS authorisation has to be terminated – See Stage 10 below

Stage 8. Unauthorised Deprivation of Liberty

8.1 The Act sets out a procedure to be followed should it appear that somebody is being deprived of their liberty without proper authority

8.2 Where a person considers that this may apply, they should be advised to send a letter using Letter 1 template to the MA, stating these facts and asking them to inform the SB as per Stage 2 above.

8.3 If the MA does not respond they should be advised to write directly to the SB using Letter 2 template
8.4 On receipt of Letter 2 the SB will record the request using Form 16 and decide whether an assessment is required or not

8.5 A notice of this decision using Form 16 will be sent to:

· The person who made the request

· The person to whom the request relates

· The MA

· Any Section 39A IMCA

8.6 Should an assessment be required then it will be undertaken and Form 17 completed which will indicate whether a likely DoLS is taking place and whether it is authorised or not

8.7 The SB will consider the information given in Form 17 and conclude whether the person is being kept in a care home or hospital in circumstances that amount to a deprivation of liberty.  They will do so using Form 18
8.8 Should this be the case the MA will be deemed as having requested a standard authorisation as per Stage 2 above and the MA must provide the necessary completed Form 4. Should the MA consider that the DoLS should continue whilst the Best Interests DoLS assessment is carried out then the MA should complete Form 1 as well.
8.9 All relevant stages outlined above will then be followed

Stage 9.  Review and Reassessment of DoLS authorisations

9.1 The following people can ask for a review of an authorisation at any time:

· the person being deprived of their liberty – by putting request in writing using Letter 3 template
· the person’s representative – by putting request in writing using Letter 4 template
· the MA of the care home or hospital – by using Form 19
9.2 The SB may itself decide to carry out a review without any request being made and good practice would suggest that the SB consider whether a Review date is set as part of the initial decision process

9.3 The SB will use Form 20 to give notice that a review is to be carried out and should send a copy to:

· The person

· The person’s representative

· The MA

9.4 As part of the review consideration the SB must consider whether there is evidence that the person may no longer meet one or more of the six qualifying requirements or whether he/she is entitled to a review on some other ground.  The SB will do this using Form 21 
9.5 If the request to carry out a review was on the basis of the qualifying criteria, but using Form 21 the SB has decided that none of the qualifying requirements appear to be reviewable then the SB is not required to undertake a review

9.6 In all other circumstances (with one exception) a Review Assessment should be undertaken, having identified which of the 6 qualifying assessments need reviewing.  The reviews should then be undertaken by an appropriate Best Interests Assessor and/or Section 12(2) Doctor using the appropriate assessment forms listed at Stage 3 above (Forms 5, 6, 7, 8, 9, and 10
9.7 The “one exception” referred to in 9.6 is where with reference to the Best Interests Requirement, the changes are such that they only require a minimal variation to any conditions which apply to the Standard Authorisation already in place.  If this is the case the SB can amend the conditions without Review Assessments being undertaken by recording the changes using Form 21
9.8 On completion of the Review Assessments using Forms 5, 6, 7, 8, 9, and 10 the SB must determine whether the person still meets the qualifying requirements for being deprived of their liberty or not. Form 22 will be used to record whether the assessments identified that the person no longer meets one or more of the qualifying criteria, or if there are changes in the reasons why they meet the qualifying criteria and whether there should be changes in any conditions that apply and what they are.

9.9 Where the criteria are no longer met the Standard Authorisation should be terminated.  See Stage 10 below

9.10 A copy of Form 22 together with any assessments completed should be sent to:

· The MA

· The person

· The person’s representative

· Any Section 39D IMCA

Stage 10. Termination of Standard Authorisation

10.1 The reasons why a standard authorisation will cease to be in force are that:

· The care home or hospital gave notice to the SB that this person had ceased to meet the eligibility requirement. 28 days have now elapsed since that notice was given without the suspension having been lifted. See Stage 7 above

· The standard authorisation has expired.

· A review of the standard authorisation has been completed (under Part 8 of Schedule A1 to the Mental Capacity Act 2005). The review concluded that the person no longer meets the requirements for being deprived of their liberty under the Mental Capacity Act 2005. See Stage 9 above
· Following a change in the place where the person is deprived of liberty, the standard authorisation has been replaced by a new standard authorisation and has therefore ceased to have effect.

· The Court of Protection or another court has made an order that the standard authorisation is invalid or that it shall no longer have effect.

· The person has died.

10.2 The SB should use Form 23 to give notice that a Standard Authorisation has ceased to be in force.  They should inform:

· The MA

· The relevant person

· Their representative

· Every person named by the best interests Assessor in their report as an interested person whom they have consulted in carrying out their assessment

11. Renewal of Standard Authorisations

11.1 Technically there is no such thing as a renewal of an authorisation.  However it may be appropriate to consider a new Standard Authorisation to begin immediately after the expiry of the existing authorisation.

11.2 Notices of termination would need to given as per Stage 10 above.  However it is in order for the MA to request a new Standard Authorisation in advance (there is no statutory time limit, but will need to be sufficiently in advance to allow a new assessment to be completed before the expiry of the existing DoLS Authorisation, whilst not being to far in advance as to question the timeliness of the assessment

11.3 In such circumstances the MA will use the same process set out at Stage 2 above, making a request using Form 4.  The other Stages above will then follow.

Appendix 1a – Information Leaflets
What are the Mental Capacity Act Deprivation of Liberty Safeguards?

This leaflet provides a brief general introduction to the Mental Capacity Act and DoLS and has been specifically designed for care homes and hospitals to help staff understand what the MCA DoLS will mean for them and for their service users. It is available in a variety of languages and can be accessed at:
www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_091868
Deprivation of Liberty Safeguards Guides
Guidance for primary care trusts, local authorities, hospitals and care homes to support health and social care providers understand and fulfill their statutory obligations under the Mental Capacity Act Deprivation of Liberty Safeguards (MCA DoLS) legislation can be accessed at:

www.dh.gov.uk/en/SocialCare/Deliveringadultsocialcare/MentalCapacity/MentalCapacityActDeprivationofLibertySafeguards/index.htm
Appendix 1b - List of Forms and Letters (colour coded)
All forms to be filled in by the Supervisory Bodies are Green.

All forms to be filled in by the Managing Authorities are Blue.
	Form/Letter 
	Purpose

	URGENT AUTHORISATIONS

	Form 1
	For the giving of an urgent authorisation by a managing authority.

	Form 2
	To request an extension to an urgent authorisation

	Form 3
	Decision regarding the extension of an urgent authorisation

	REQUESTS FOR A STANDARD AUTHORISATION

	Form 4
	Request for a standard authorisation by a managing authority.

	Assessment forms

	Form 5
	Age assessment form

	Form 6
	Mental assessment form

	Form 7
	Mental capacity assessment form

	Form 8
	No refusals assessment form

	Form 9
	Eligibility assessment form

	Form 10
	Best Interests assessment form

	Form 11
	Record of any equivalent assessment that can be used

	Recording the outcome of the request

	Form 12
	Supervisory body gives a standard authorisation

	Form 13
	Supervisory body declines the request for a standard authorisation

	SUSPENSION OF STANDARD AUTHORISATIONS

	Form 14
	Notification of suspension

	Form 15
	Notification of suspension being lifted

	UNAUTHORISED DEPRIVATION OF LIBERTY

	Letter 1
	Letter for a person to send to a managing authority concerning a possible unauthorised deprivation

	Letter 2
	Letter for a person to send to a supervisory body concerning a possible unauthorised deprivation

	Form 16
	Record of receipt of notification of possible unauthorised deprivation

	Form 17
	Unauthorised deprivation assessor report

	Form 18
	Decision regarding unauthorised deprivation

	REVIEW OF A STANDARD AUTHORISATION

	Letter 3
	Letter to a supervisory body from a person subject to a standard authorisation requesting a review of the standard authorisation

	Letter 4
	Letter to a supervisory body from a person subject to a standard authorisation’s representative requesting a review of the standard authorisation

	Form 19
	Request for review made by managing authority

	Form 20
	Supervisory body notifies appropriate people of intention to review the deprivation.

	Form 21
	Supervisory body records decision whether to review

	Form 22
	Supervisory body’s decision after review

	STANDARD AUTHORISATION CEASED TO BE IN FORCE

	Form 23
	Supervisory body gives notice that authorisation has ceased to be in force.

	RELEVANT PERSON’S REPRESENTATIVE

	Form 24
	Selection of representative by Best Interests Assessor

	Form 25
	Appointment of representative

	Form 26
	Notice to terminate role of representative

	Form 27
	Termination of role of representative

	MENTAL HEALTH AND BEST INTERESTS ASSESSOR REFERRAL FORMS

	Form 28
	Best interests assessor referral form 

	Form 29
	Mental health assessor referral form

	IMCA REFERRAL AND REPORT FORMS

	Form 30
	IMCA referral form

	Form 31
	IMCA referral form

	RECORD OF DEPRIVATION OF LIBERTY SAFEGUARDS ACTIVITY

	Form 32
	Record of assessments, authorisations and reviews


These forms can be viewed online:
www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_089772 
Appendix 1c - Deprivation of Liberties Process 

Appendix 1d – Glossary of Terms

The table below is a selection of key terms taken from the Deprivation of Liberty Safeguards - Code of Practice. This can be viewed online:

 www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_085476
	Term
	Definition

	Advocacy
	Independent help and support with understanding issues and putting forward a person’s own views, feelings and ideas.

	Age assessment
	An assessment, for the purpose of the deprivation of liberty safeguards, of whether the relevant person has reached age 18.

	Approved mental health professional
	A social worker or other professional approved by a local social services authority to act on behalf of a local social services authority in carrying out a variety of functions.

	Assessor
	A person who carries out a deprivation of liberty safeguards assessment.

	Best interests assessment
	An assessment, for the purpose of the deprivation of liberty safeguards, of whether deprivation of liberty is in a detained person’s best interests, is necessary to prevent harm to the person and is a proportionate response to the likelihood and seriousness of that harm.

	Capacity
	Short for mental capacity. The ability to make a decision about a particular matter at the time the decision needs to be made. A legal definition is contained in section 2 of the Mental Capacity Act 2005.

	Care home
	A care facility registered under the Care Standards Act 2000.

	Carer
	Someone who provides unpaid care by looking after a friend or neighbour who needs support because of sickness, age or disability. In this document, the term carer does not mean a paid care worker.

	Conditions
	Requirements that a supervisory body may impose when giving a standard deprivation of liberty authorisation, after taking account of any recommendations made by the best interests assessor.

	Consent
	Agreeing to a course of action – specifically in this document, to a care plan or treatment regime. For consent to be legally valid, the person giving it must have the capacity to take the decision, have been given sufficient information to make the decision, and not have been under any duress or inappropriate pressure.

	Court of Protection
	The specialist court for all issues relating to people who lack capacity to make specific decisions.

	Deprivation of liberty


	Deprivation of liberty is a term used in the European Convention on Human Rights about circumstances when a person’s freedom is taken away. Its meaning in practice is being defined through case law.

	Deprivation of liberty safeguards (DoLS)

	The framework of safeguards under the Mental Capacity Act 2005 for people who need to be deprived of their liberty in a hospital or care home in their best interests for care or treatment and who lack the capacity to consent to the arrangements made for their care or treatment.

	Deprivation of liberty safeguards assessment
	Any one of the six assessments that need to be undertaken as part of the standard deprivation of liberty authorisation process.

	Deputy
	Someone appointed by the Court of Protection with ongoing legal authority, as prescribed by the Court, to make decisions on behalf of a person who lacks capacity to make particular decisions.

	Donee
	Someone appointed under a Lasting Power of Attorney who has the legal right to make decisions within the scope of their authority on behalf of the person (the donor) who made the Lasting Power of Attorney.

	Eligibility assessment
	An assessment, for the purpose of the deprivation of liberty safeguards, of whether or not a person is rendered ineligible for a standard deprivation of liberty authorization because the authorisation would conflict with requirements that are, or could be, placed onthe person under the Mental Health Act 1983.

	European Convention on Human Rights


	A convention drawn up within the Council of Europe setting out a number of civil and political rights and freedoms, and setting up a mechanism for the enforcement of the obligations entered into by contracting states.

	European Court of Human Rights
	The court to which any contracting state or individual can apply when they believe that there has been a violation of the European Convention on Human Rights.

	Guardianship order under the Mental Health Act 1983


	The appointment of a guardian to help and supervise patients in the community for their own welfare or to protect other people. The guardian may be either a local authority or a private individual approved by the local authority.

	Independent Mental Capacity

Advocate (IMCA)


	Someone who provides support and representation for a person who lacks capacity to make specific decisions, where the person has no-one else to support them. The IMCA service was established by the Mental Capacity Act 2005 and is not the same as an ordinary advocacy service.

	Lasting Power of Attorney


	A Power of Attorney created under the Mental Capacity Act 2005 appointing an attorney (donee), or attorneys, to make decisions about the donor’s personal welfare, including health care, and/or deal with the donor’s property and affairs.

	Local authority (LA)
	In the deprivation of liberty safeguards context, the local council responsible for social services in any particular area of the country.

	Managing authority (MA)
	The person or body with management responsibility for the hospital or care home in which a person is, or may become, deprived off their liberty.

	Mental Capacity Act 2005 (MCA)

	Legislation that governs decision-making for people who lack capacity to make decisions for themselves or who have capacity and want to make preparations for a time when they may

lack capacity in the future. It sets out who can take decisions, in which situations, and how they should go about this.

	Mental capacity assessment


	An assessment, for the purpose of the deprivation of liberty safeguards, of whether a person lacks capacity in relation to the

question of whether or not they should be accommodated in the relevant hospital or care home for the purpose of being given care or treatment.

	Mental disorder
	Any disorder or disability of the mind, apart from dependence on alcohol or drugs. This includes all learning disabilities.

	Mental Health Act 1983


	Legislation mainly about the compulsory care and treatment of patients with mental health problems. It covers detention in hospital for mental health treatment, supervised community treatment and guardianship.

	Mental health assessment


	An assessment, for the purpose of the deprivation of liberty safeguards, of whether a person has a mental disorder.

	No refusals assessment


	An assessment, for the purpose of the deprivation of liberty safeguards, of whether there is any other existing authority for

decision-making for the relevant person that would prevent the giving of a standard deprivation of liberty authorisation. This might

include any valid advance decision, or valid decision by a deputy or donee appointed under a Lasting Power of Attorney.

	Qualifying requirement


	Any one of the six qualifying requirements (age, mental health, mental capacity, best interests, eligibility and no refusals) that need

to be assessed and met in order for a standard deprivation of liberty authorisation to be given.

	Relevant hospital or care home
	The hospital or care home in which the person is, or may become, deprived of their liberty.

	Relevant person
	A person who is, or may become, deprived of their liberty in a hospital or care home.

	Relevant person’s

representative


	A person, independent of the relevant hospital or care home, appointed to maintain contact with the relevant person, and to represent and support the relevant person in all matters

relating to the operation of the deprivation of liberty safeguards.

	Restraint
	The use or threat of force to help carry out an act that the person resists. Restraint may only be used where it is necessary to protect the person from harm and is proportionate to the risk of harm. 

	Restriction of liberty


	An act imposed on a person that is not of such a degree or intensity as to amount to a deprivation of liberty.

	Review
	A formal, fresh look at a relevant person’s situation when there has been, or may have been, a change of circumstances that may necessitate an amendment to, or termination of, a standard deprivation of liberty authorisation.

	Standard authorisation


	An authorisation given by a supervisory body, after completion of the statutory assessment process, giving lawful authority to deprive a relevant person of their liberty in the relevant hospital or care home.

	Supervised community

treatment


	Arrangements under which people can be discharged from detention in hospital under the Mental Health Act 1983, but remain subject to the Act in the community rather than in hospital. Patients on supervised community treatment can be recalled to hospital if

treatment in hospital is necessary again.

	Supervisory body (SB)
	A primary care trust, local authority, Welsh Ministers or a local health board that is responsible for considering a deprivation of

liberty request received from a managing authority, commissioning the statutory assessments and, where all the assessments agree, authorising deprivation of liberty.

	Unauthorised deprivation of liberty


	A situation in which a person is deprived of their liberty in a hospital or care home without the deprivation being authorised by either

a standard or urgent deprivation of liberty authorisation.

	Urgent authorisation


	An authorisation given by a managing authority for a maximum of seven days, which may subsequently be extended by a maximum of a further seven days by a supervisory body, that gives the managing authority lawful authority to deprive a person of their liberty in a hospital or care home while the standard deprivation of

liberty authorisation process is undertaken.
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Assessments commissioned by supervisory body. IMCA instructed if appropriate





Age Assessment


Form 5





Mental Health Ass


Form 6





Mental Capacity


Form 7





No Refusals


Form 8





Best Interests


Form 11





Eligibility Ass


Form 9





Any assessment says no





All assessments support authorisation





Request for authorisation declined


Form 13





Best Interest Assessor recommends length of time for authorisation





Best Interest Assessor recommends person to act as representative





Hospital or care home managers identify those at risk of deprivation of liberty and request authorisation from supervisory body


Forms 1 and 4





Review





Managing authority requests review because circumstances change


Form 19





Authorisation implemented by managing authority





Person or their representative requests review


Letter 3 or 4





Stages 1 and 2





Stage 3





  Stage 4





  Stage 5





Stage 9





Authorisation suspended


Form 14





Authorisation terminated


Form 23





Stage 10





Authorisation given and representative appointed


Form 12 and Forms 23, 24, 25





Stage 7








Unauthorised DoL


Forms 16, 17, 18





Stage 8





Stage 6
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