Appendix 1


INTERNAL AUDIT REVIEW OF DAWLEY TOWN HALL LEASE AGREEMENT 2002 - 2010
1.
Introduction & Scope
1.1
Internal Audit had commenced investigations into this issue following press reports in March 2010.  In April 2010 the Group Auditor received a phone call from a member of the public who stated a number of concerns in relation to an agreement between an ex-tenant of Dawley Town Hall and the Council. The agreement was to enable the tenant to lease Dawley Town Hall from the council. The Group Auditor confirmed with the member of the public that the main concerns were:
· Public money amounting to £48,000 for rent due has not been collected from the tenants of Dawley Town Hall.
· Under the terms of the lease the tenant was allowed to sub let part of Dawley Town Hall and off set the income from this against their lease payments. The member of the public was unsure how this worked but does not think it sounds correct.
· The member of the public had discussed the matter with Dawley Councillors and has also spoken to the Estates & Investment Service Delivery Manager in Property & Design.  The member of the public was not satisfied with the responses received and is considering referring the matter to the ‘independent auditor’ but has requested a response from the council’s Internal Audit section first.


Audit responded to the member of public in writing on 4 June 2010. No further communications with Internal Audit have taken place.
1.2
A freedom of information (FOI) request had also been received by the T&WC Customer Quality Team from another member of the public on 23 April 2010 in relation to the same Dawley Town Hall lease agreement as stated in 1.1 above between the council and the tenant. A response to the FOI was sent on 21 June 2010 by Property & Design.
1.3
The Head of Governance, the Audit & Risk Manager and the Group Auditor formally agreed the scope of further investigations based on the information from the member of the public. The main elements of the audit investigation were to:

· Establish what the process is for setting up a lease agreement and subsequent billing arrangements. 

· Document the process followed for the setting up, monitoring and the billing arrangements for this lease for Dawley Town Hall. 
· Assess if lease rental for Dawley Town Hall was due, and had been collected from the tenant.
· Identify if parts of Dawley Town Hall had been sublet. 

· Identify any lessons that can be learnt.
1.4
As part of this investigation Internal Audit reviewed all the available documentation found including:

· All lease agreements relating to Dawley Town Hall and the tenant
· Internal lease instructions between Property & Design and Legal.

· General communication relating to the lease

· The Dawley Town Hall property file held by Property & Design

· Archived documents found in Civic Offices

· Further archived documents found in Sutton Hill Community Centre

1.5
Internal Audit also questioned a number of officers in relation to this matter including:

· the Head of Community and Neighbourhood.
· Safer Communities Strategic Manager (previously up to 31/12/08 the Neighbourhood Services Team Leader)

· Property & Design Estates & Investments Service Delivery Manager

· Property & Design Surveyor

· Principal Conveyancer - Legal

· Health & Safety Advisor (previously Community Services Advisor)  

· Support Services Officer Community Governance
· Strategic Localities Support Services Officer

· Joint Commissioning Officer (previously Community Facilities Officer up to 2/3/09)

· Property & Design Operational Service Delivery Manager

· Tenants of Dawley Town Hall from March 2002-February 2010
2.
Management Summary 
2.1
It is evident from the findings of this audit that there were weaknesses in the process followed, and documentation maintained, by both Community Governance (latterly known as Community Services), Property & Design (previously known as Asset & Property Management) and Legal Services in respect to this lease of Dawley Town Hall to and the tenant from 2002 – 2010. The main points of concern are:
· A lack of clear and documented authority for deciding that rent for Dawley Town Hall would be waived.

· The incomplete audit trail found in relation to the agreement / approval of the terms and conditions set out in the lease.

· Key documents that would be expected to be found on the Dawley Town Hall property file in Property & Design such as the request to set up the lease and/or agreement of the lease terms and conditions could not be found.

· A lack of clear responsibility as to which council service area should have been monitoring the use of the town hall. It was noted that Property & Design assumed formal responsibility for managing community centre properties from April 2009 when previously it was the responsibility of Community Services.
· No planning or responsibility was designated for ensuring archived files from Community Services (when the portfolio was disbanded) were maintained with the location openly known. 

2.2
Audit’s investigation, as detailed in 1.4 and 1.5 above, included discussions with a number of officers, questions sent to, and responses received from the tenant and a review of all related documentation that could be found. Unfortunately some of the officers questioned did not have good or indeed any recollection of this Dawley Town Hall lease with the tenant. Also lease documentation obtained was in part found to be inconclusive with some documents and/or evidence of approval not being found to date.
2.3
Although the proposal to rationalise Community Centres was agreed in October 2002 there was no further strategy or plan put in place giving direction on how or on what terms the community centres were to be disposed of. Property & Design since taking over formal responsibility ensure that there are strategies and plans in respect to building rationalisation programmes. 

2.4
There is no evidence of any monitoring of Dawley Town Hall use by the council. The requirements for monitoring were included as a condition in the lease renewal. 

2.5
The 2005 lease set out that the £6,000 rent per annum would be waived if community use occurred. If the conditions were not complied with in respect to this usage, rent amounting to £27,500 would be payable (30/08/05 to 28/02/10). No rent was billed for by the council in respect to this lease and the only explanation for this is a note on the file directing that no rent be collected. No information could be found as to why this instruction was given because staff are no longer with the Council and staff who remain with the Council cannot remember due to the lapse of time.

2.6
Both the original lease agreement in 2002 and the renewal agreement both had conditions in them that did not allow sub letting of Dawley Town Hall. The definition of subletting is:


“A lease from a lessee to another to lease or rent all or part of a property”

No evidence of sub letting could be found during the course of this investigation.


However the original lease and renewal agreements did not have any conditions stopping the lessee from hiring out Dawley Town Hall. The definition of hire is:

“To engage the temporary use of for a fee”


It was found during the audit that the Council holds minimal evidence that Dawley Town Hall had been hired out for use by community groups.


 2.7
Recommendations have been made in this report in respect to proposed management actions and lessons to be learnt from this issue. Audit will seek assurance from management that action will be taken to ensure the possibilities of a similar issue to this occurring in the future are minimised.
3.
Background – Community Centres Owned by T&WC
3.1
In June 2001 a Community Centre Option Appraisal report was produced. This report detailed a snapshot of the situation at that time in respect to the provision of community facilities within the authority. 

3.2
On 21 October 2002 a report on community centre rationalisation was presented to Cabinet. This report made recommendations to Cabinet on the future of 26 community centres that, at that time, were owned and managed by T&WC. Cabinet approved the recommendations in this report including the proposed disposal of 14 community centres, one of which was Dawley Town Hall. 
3.3 There have been changes to the titles of the council’s portfolio and service areas with responsibility for community centres and managing the authorities land and property since 2001. For the purpose of consistency of title in this report, the responsible portfolio for community centres will be stated as Community Services and the Service Area responsible for some (all from 2009) of the authorities land and property will be referred to as Property & Design.
4
Dawley Town Hall Lease Agreement
4.1
Dawley Town Hall was designated in the relevant cabinet report dated 21 October 2002 as a Community Centre where the Council should look to remove liabilities and allow the private sector to manage the building. In the case of Dawley Town Hall the objective as described above was implemented through a lease entered into with the tenant in 2002 for three years. The review has identified issues with the process of setting up this lease and Appendix A shows the standard process and what occurred when setting up the Dawley Town Hall lease.
4.2
The lease was renewed in 2005 and again issues have been identified with the process of renewing the lease including the fact that the term was extended from 3 to 5 years but with no evidence to support this. The initial instruction to Legal Services was for a 3 year lease. The tenant stated that they had no input into the drawing up of this agreement which was delayed due to a number of incorrect lease agreements being drawn up by a temporary legal officer. Appendix B shows the standard renewal process and what occurred in the renewal of the Dawley Town Hall lease.

4.3
On 28 February 2010 the tenant agreed to surrender the lease pertaining to Dawley Town Hall. Before surrender was agreed, T&WC undertook a condition survey of the building. Surveys had previously been undertaken in 2002 and 2005. See analysis of all three condition surveys undertaken below: 


Key to Condition Survey Scoring


1=
Good condition, no work required


2=
Fair condition, minor works maybe required

3=
Poor condition, refurbishment or renewal of significant parts of the element


4=
Bad condition, complete refurbishment

	
	
	

	For 2002 – Out of 74 elements tested:
· 31 (42%) scored a 4

· 31 (42%) scored a 3

· 11 (15%) scored a 2

· 1 (1%) scored a 1


	For 2005 – Out of 74 elements tested:

· 31 (42%) scored a 4

· 30 (41%) scored a 3

· 11 (15%) scored a 2

· 2 (2%) scored a 1
	For 2010 – Out of 60 elements tested:
· 3 (5%) scored a 4

· 0 scored a 3

· 20 (33%) scored a 2 

· 37 (62%) scored a 1



	
	
	


Even though the 2010 survey was undertaken on a different basis to those in 2002 and 2005 (as the approach taken with all properties has changed), the survey demonstrates a significant improvement in the condition of Dawley Town Hall from when it was leased in March 2002 to when the last survey was undertaken in February 2010. This also has to take into account that condition priorities will always come forward as elements deteriorate. The Community Centre Options Appraisal report in 2001, referred to in paragraph 3.1, stated that the likely repairs and maintenance liabilities for the council for Dawley Town Hall at that time would be £17,300 over 5 years. In the light of the lease of the property this money was not expended by the council.
5
Community Centres - Current Position

5.1
As part of this review, Audit requested that P&D provide an up to date position on the community centres that the council owns or previously owned. Consideration should be given to Property & Design undertaking a risk based review of community centre lease agreements. This is being undertaken but community centres on a peppercorn rent have already been reviewed. 
5.2
In respect to Dawley Town Hall, the lease agreement with tenant was surrendered on 28/2/10. Audit confirmed with the Estates & Investment Service Delivery Manager that he had met with Dawley Parish Council to discuss the future of the town hall. The development for community use and potential groups to manage the facility is being developed by Community Engagement.
6.
Overall Opinion
6.1

On the basis of the work carried out it is our opinion that the level of assurance provided 
by controls for this audit area was limited - whilst there was basically a sound system of control, there were weaknesses in the system that left some risks not addressed and there is evidence of non-compliance with some key controls.  However, since Property & Design took over formal responsibility for managing all community centre properties in April 2009 procedures and controls have improved in line with all Asset Management.
6.2
Recommendations have been made to improve the controls found to be unsatisfactory and these are categorised as shown below.

· Legal Requirement - should be implemented immediately.

· Financial Regulation - should be implemented immediately.

· Policy / Procedures Requirement - should be implemented within a month of agreement to the report.

· Best Practice - should be implemented at a mutually agreed date. 
6.3
The recommendations made to improve the controls in your area are analysed over 
these categories below:

	Recommendation Category
	Number
	Percentage

	Financial Regulation


	1
	20%

	Policy/Procedure


	4
	80%

	Total
	5
	100%


6.4
The implementation of the recommendations made in this report will improve the controls and processes in respect to leasing council properties for community use.

7
Recommendations – Rent/Community Use

	Rec Ref


	Audit Findings
	Recommendation and Category
	Benefits Of Implementation
	Agreed Action and Date to be Implemented

	1
	Property & Design confirmed that, for agreements where the rent is waived if certain conditions are met, that an invoice is raised on OLAS and then a matching credit note authorised on the system on receipt of proof that the conditions have been met. 

This process was not followed for the lease of Dawley Town Hall and therefore controls were not in place that would have highlighted that the monitoring provision was not being actioned.

	The process for setting up billing in cases where rents maybe waived should be standardised and adhered to. 

This process should be continually reviewed to ensure it is fit for purpose.

Category: Policy & Procedure
	Ensures consistency of arrangements.

Officers are aware of the process to follow.

Controls are in place for highlighting anomalies.
	Action: A procedure will be drawn up detailing the process for billing where rents maybe waived.

This will be communicated to all relevant officers and receipt confirmed. The procedure will then be reviewed regularly.

Date: 30 September 2010



Recommendations - Leasing of Assets

	Rec Ref


	Audit Findings
	Recommendation and Category
	Benefits Of Implementation
	Agreed Action and Date to be Implemented

	2
	Audit obtained the Dawley Town Hall property file from Property & Design as part of this review. Key documents could not be found on the property file including instruction from Community Services to set the lease up and to agree the relevant terms and conditions.


	Property files should contain all key information relating to the lease agreement(s) including instructions from the relevant service area and confirmation from Revenues that billing arrangements have been actioned. 

Any changes to these instructions and associated documentation should be recorded in the same manner.

Category: Policy & Procedure
	Provides for a clear and complete audit trail.

Clear instructions are received by Property & Design.

Minimises the possibility of incorrect agreements being drawn up.

Information is readily available in case of challenge.

Service areas will be assured that billing arrangements are in place.

Provides for double check in case of inaccurate processing by Revenues.


	Action: It was noted that Property & Design have improved file management and this was implemented 18 months ago.
Random file audit checks will be undertaken by Property & Design to ensure the revised system is being complied with.
Date: 30 September 2010



	Rec Ref


	Audit Findings
	Recommendation and Category
	Benefits Of Implementation
	Agreed Action and Date to be Implemented

	3
	No evidence could be found of Community Services ‘signing off’ the lease agreement and associated terms/conditions before it was sent to the prospective lessor.

It was also noted that renewal instructions sent to Legal by Property & Design in 2005 requested that a 3 year lease be commenced with the tenant. However on viewing the lease agreement for the renewal it states a period of 5 years.


	For ‘one off’ lease agreements, the document will be independently verified and evidenced against the client instructions by Legal Services officers before being sent to the prospective tenant for signing. 

This is the responsibility of Legal Services.

Category: Policy & Procedure
	Provides a check that agreement complies with service area requirements.

Errors maybe spotted and rectified.
	Action: Agreed. Process will be put in place and communicated to all applicable Legal officers

Date: 30 September 2010



Recommendations - Contract Monitoring

	Rec Ref


	Audit Findings
	Recommendation and Category
	Benefits Of Implementation
	Agreed Action and Date to be Implemented

	4
	The renewal lease contained two proviso’s:

· The town hall should be made available for community groups at a rate agreed by the council

· The tenant to provide regular evidence to demonstrate this.

Insufficient evidence could be found of any monitoring taking place on town hall use. There was also confusion in Property & Design, and with officers who previously worked in Community Services, about who had been responsible for monitoring town hall use. The net effect was that the provisions of this lease were not monitored as they should have been and any rent that may have been payable was not demanded.


	Monitoring processes should be agreed between the service area and Property & Design before any relevant lease agreement is put in place. Responsibility for who will undertake the monitoring should be clearly assigned and documented. 

This process should be continually reviewed to ensure it is fit for purpose.

Category: Policy & Procedure
	Minimises misunderstanding between parties involved.

Greater likelihood that monitoring will actually take place.

Will ensure that the terms of the lease are being complied with.

Required process will be followed.

Recovery action maybe taken if agreement conditions are not met.
	Action: This is now part of Property & Design standard processes since they took on formal management of community centres in April 2009.
Date: Complete



Recommendations - Records Management

	Rec Ref


	Audit Findings
	Recommendation and Category
	Benefits Of Implementation
	Agreed Action and Date to be Implemented

	5
	The Community Services portfolio was dissolved in March 2009. It is evident that records kept by the portfolio have not been archived in a structured and methodical manner. 

Audit had difficulty in obtaining any Community Services records for the disposal of Dawley Town Hall.
	As part of any future organisational restructure, plans should be made at the outset to identify any relevant historical and/or archived documentation that the restructured area maintained. The plan should then detail where this information will be held after the restructure has been implemented. 

Documents should be maintained in compliance with the council’s document retention policies.

This is the responsibility of Organisational Improvement.

Category: Financial Regulations

	Compliance with document retention requirements.

Records are available in case of challenge.
	Action: Organisational Improvement will ensure that documents in relation to service areas that have been disbanded or restructured as part of service reviews are maintained in accordance with council requirements.
Date: Ongoing



APPENDIX A


The table below outlines the standard process developed by Property & Design for setting up a lease agreement and compares this with the process followed for setting up the Dawley Town Hall (DTH) lease.

	
	
	

	REF
	STANDARD PROCESS
	DTH PROCESS

	
	
	

	1
	A service area within the council would contact Property & Design (P&D) to request their assistance in the setting up of a lease agreement. 
	In this instance, the Community Services Portfolio contacted P&D to ask their assistance in setting up a lease agreement for Dawley Town Hall. No written evidence could be found of this request during this investigation.

	
	
	

	2
	If there were any special conditions to be attached to the lease the service area would inform P&D who would ensure that this information was included in the instruction sent to the Legal Section. 
	No written evidence could be found that Community Services had informed P&D of any special conditions to be included in the lease. The lease agreement did not contain any special conditions in relation to making Dawley Town Hall available for community use.
The terms of the lease stated that (section 9 of the agreement):

“9.1 Not to underlet any part of the property without the prior written consent of the landlord such consent not to be unreasonably withheld


9.2 Not to mortgage assign or otherwise part with possession of the whole or any part of the Property”

This condition meant that the tenant could not sublet any part of Dawley Town Hall without the prior consent of the council. The Estates & Investment Service Delivery Manager confirmed that the tenant had never asked for consent to sublet part of Dawley Town Hall and they did not think that any subletting had taken place.

	
	
	

	3
	P&D would undertake an evaluation of the property to be leased to enable the lease to be set up including an appropriate rent being calculated. 
	A condition survey was undertaken at the initial lease and was attached to the copies of the lease agreement. The survey indicated that the building was in a relatively poor state of repair.

	
	
	

	4
	The rent value and duration of the lease would then be agreed with the relevant service area and prospective tenant.
	No evidence of agreement between P&D and Community Services could be found for the Dawley Town Hall original lease in respect to the rental sum or lease duration. 


	
	
	

	REF
	STANDARD PROCESS
	DTH PROCESS

	
	
	

	5
	A memo would then be sent from P&D to Legal instructing them to proceed with drawing up the lease agreement including terms that had been agreed by the service area. 
	A copy of the memo was provided by Legal which was received by Legal on 11 February 2002. 

	
	
	

	6
	The lease would then be sent to the prospective lessor to agree by signing and dating the agreement and returning to Legal. A copy of this agreement would be sent to P&D to file in the property file. 
	A copy of the original lease agreement dated 4 March 2002 was signed by the tenant. 

	
	
	

	7
	Legal would then send out a ‘Completion of Lease / Licence / Tenancy’ memo to Business Revenues (now known as Revenues), Accountancy and the Legal Assistant. This memo acts as an instruction primarily for Revenues to set up the appropriate invoicing arrangements and as information/filing for Accountancy and the Legal Assistant. 
	A copy of the above memo for the original lease was obtained from Revenues. It was noted that when billing arrangements have been updated on the Sales Ledger, Revenues do not send confirmation that the invoicing arrangements have been actioned

	8
	Details of the lease would then be entered onto the P&D management information system. On the majority of occasions P&D would then ‘manage’ the lease agreement.
	On discussions with the Estates & Investment Service Delivery Manager, and officers who previously worked in Community Services who had some responsibility for community centres, it is apparent that there is disagreement about which service area was responsible for managing this lease. There is no evidence to indicate which service area had agreed to manage the lease. It was noted that P&D only formally took responsibility for managing community centre properties from 1/4/09


APPENDIX B


The table below outlines the standard process for renewing a lease agreement and compares this with the actual process followed for renewing the Dawley Town Hall (DTH) lease.

	
	
	

	REF
	STANDARD PROCESS
	DTH PROCESS

	
	
	

	1
	The Property & Design system produces reports detailing leases that are due to end in 9 months time.
	System reports were produced. This is an automated process.

	
	
	

	2
	The relevant Surveyor reviews this report and takes appropriate action.
	The Property & Design Surveyor was responsible for instigating the lease renewal.

	
	
	

	3
	A memo to arrange a notice to quit is sent from P&D to legal.
	On the 23 August 2004, a memo was sent from the Property Manager for the council, to Legal Services to arrange the appropriate notice to quit to be served on the tenant of Dawley Town Hall. The memo stated the terms of any new tenancy would be a 3 year lease with a rent of £6,000 per annum.



	
	
	

	4
	A section 25 notice (Notice ending a Business Tenancy with Proposals for a New One) is sent to the tenant to agree, sign and return.
	On the 26 August 2004, as per the Landlord and Tenancy Act 1954, a ‘Landlords Notice Ending a Business Tenancy with Proposals for a New One’ was sent to the tenant by the Head of Legal Services at the council. The document proposed a new tenancy for 3 years at an annual rental of £6,000

	
	
	

	5
	A formal schedule of condition or visual inspection would then be completed on the property being leased.
	A written condition survey was completed and was attached to the lease renewal agreement. The survey concluded that only very marginal improvement to the buildings condition had taken place since 2002. 



	
	
	

	6
	A memo would then be sent from P&D to Legal to proceed with the lease renewal.
	A memo was sent on 31 May 2005 by the then P&D Manager to Legal Services requesting that they proceed with the renewal of the Dawley Town Hall lease with the tenant. The terms stated in this memo are that the lease should cover a 3 year period with an annual rent of £6,000. 

Point 21 on the above memo, under the title of ‘Schedule of Other Terms, states that:


“If the lessee continues to make the property available for community use the rent will be waived…………..”

Therefore special conditions attached to the Dawley Town Hall lease were added to the renewal agreement dated 30 August 2005 (section 6.2 of the agreement). The special conditions were that the building had to be made available for community use, at a rate agreed by the council and that the tenant would be expected to provide regular documentation to evidence this. These conditions were not contained in the original lease dated 4 March 2002. 

No evidence of agreement between P&D and Community Services could be found for the Dawley Town Hall lease renewal in respect to the rental sum or lease duration. However elements of communications between P&D and Community Services have been found for the renewal of the lease, this does not include confirmation from Community Services with regard to the renewal lease terms and conditions.



	
	
	

	7
	The renewal lease agreement is then sent to the tenant directly by Legal.
	A lease renewal was agreed by the council and tenant with effect from 30 August 2005. The main elements of this lease were that it would cover a term of 5 years with an annual rent payable of £6,000. The term of 5 years does not comply with the requirements set out in the instructions from Property & Design.

Terms in the lease renewal stated that the rent of £6,000 per annum would be waived if the tenant made the hall generally available to the community for hire and that they provided evidence that this had occurred, see below for actual wording in the agreement: 

‘a) the Tenant shall make the Property available for use by the general public for a sum equal to or less than the rate recommended from time to time by the Landlord

b) within fourteen days following the end of each rent quarter in each year of the term the Tenant shall deliver to the Landlord evidence that the Tenant has made the Property available for the use by the general public by submitting to the Landlord a copy of each of the invoices rendered to a member of the general public upon the hiring of the Property or any part thereof’

There was no evidence of monitoring, either by Community Services or P&D on the use of the town hall. Documents were found on the P&D property file, sent by the tenant on 27 October 2008 which included 7 forms detailing bookings by various groups. These were the only returns of this nature found and no evidence could be identified that either Community Services or P&D had checked them. This did not comply with the lease agreement which stated that the tenant should return quarterly evidence to T&WC that the hall had been made available to community groups for hire.

Audit found a copy of the renewal lease agreement dated 30 August 2005 on the P&D file which is signed by the tenant and the Legal Services Manager (on behalf of the council).

	
	
	

	8
	Legal then send a Completion of Lease / Licence / Tenancy memo to Business Revenues, Accountancy and P&D.
	As part of the completion of this lease agreement, a Completion of Lease / Licence / Tenancy memo was sent by the Legal Section to Business Revenues, Accountancy and the Legal Assistant. This again stated terms of a 5 year lease with an annual rent payable of £6,000.

A copy of the memo for the lease renewal was found on the P&D file. Audit checked with Revenues to ensure they had also received a copy of the renewal instruction. Revenues confirmed they had received a copy which clarified no rent due from P&D.
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