TELFORD & WREKIN COUNCIL
LICENSING COMMITTEE –  29TH MARCH 2010
HACKNEY CARRIAGE VEHICLE LICENCE CONDITIONS
REPORT OF THE SERVICE DELIVERY MANAGER – PUBLIC PROTECTION
1. PURPOSE

1.1 For Members to consider the Council’s Hackney Carriage Vehicle Conditions of Licence covering the types of vehicle that can be licensed in Telford & Wrekin and the fitting of central motion locks on all passenger doors. in light of recent case law and changes to vehicles specifications. 

3.
SUMMARY

3.1
When licensing Hackney Carriage Vehicles, Telford & Wrekin follow the Conditions of Fitness set by the London Carriage Office and will license purpose built hackney carriage vehicles and the Mercedes Vito. The Mercedes must have an adapted turning circle on the rear axle to allow it to be licensed. 
3.2
Recent caselaw has challenged the type of vehicle that is licensed by local authorities on the basis that it discriminates against wheelchair users. The case is Alma Lunt and Allied Vehicles Limited v Liverpool City Council (2009).

3.3
In view of the Liverpool case, the London Carriage Office are preparing to review their Conditions of Fitness, but are carrying out further research and consultations prior to making a decision.

3.4
The Council’s conditions of  Hackney Carriage Vehicle Licences has a condition relating to central motion locks. 
3.5
The fitting of central motion locks to the front passenger door is not possible on the London Transport International (LTI) models.  Enquiries with LTI have revealed that it is technically not possible, therefore the majority of the Hackney Carriage fleet cannot comply with the current condition, rendering the condition unenforceable.  

4.
PREVIOUS MINUTES

4.1 LC-17.- Licensing Committee 21st October 2008.
5.
INFORMATION

5.1
Background

5.1
During 2008, the Council’s Licensing Services carried out a comprehensive review of the Council’s Hackney Carriage conditions of Licence.

5.2
Members of the Council’s Licensing Committee met on 21st October 2008 to consider the existing and proposed conditions of licence in light of current Best Practice, Statutory Requirements and responses from the Consultees.

5.3
The revised conditions of licence were implemented on 1st December 2008.

5.4
Telford & Wrekin Hackney Carriage Vehicle Licence Conditions 3.1 – 3.5 relate to vehicle type.

A copy of Telford & Wrekin’s Hackney Carriage Vehicle Licence Conditions is attached at Appendix A.

5.5
In the Liverpool case the Judgement found that Liverpool City Council had incorrectly considered that its Hackney Carriage fleet were ‘wheelchair accessible’ and that it was found the Authority had failed to consider wheelchair users who had wheelchairs larger than the ‘reference’ wheelchair. Their decision to refuse to licence an E7 Eurocab was quashed on appeal and returned to the Council for re-determining.

5.6
In light of this case, members are asked to consider the term ‘wheelchair accessible’. Guidelines state that a vehicle is ‘wheelchair accessible’ if a wheelchair of a certain size and weight can be carried by the vehicle (referred to as a reference wheelchair). However, it does not cater for an increasing number of wheelchairs which are longer, higher, wider or heavier than the specification.

5.7
Section 49A of the Disability Discrimination Act 1995 requires public authorities carrying out their functions, to have “due regard” to a list of specified matters, including:

· The need to eliminate discrimination that is unlawful under the Act

· The need to eliminate harassment of disabled persons that is related to their disabilities

· The need to promote equality of opportunity between disabled persons and other persons

· The need to take steps to take account of disabled persons’ disabilities, even where that involves treating disabled persons more favourably than other persons

· The need to promote positive attitudes towards disabled persons

· The need to encourage participation by disabled persons in public life.

5.8
Therefore, the Licensing Authority must have “due regard” to the needs of passengers who have wheelchairs that do not fit within the ‘reference’ wheelchair.

5.9
Where a policy requirement prohibits the licensing of a vehicle capable of meeting this need, the relevant Authority must show that they have paid due regard to this need and reflect this in their decision to adopt such a policy, therefore leaving the decision and policy open to challenge.

5.10
An Authority must also consider Article 28 of the EC Treaty when making such a policy. This Article prohibits measures of equivalent effect to quantitative restriction on imports. Where a vehicle has been purpose built as a taxi (such as an E7 Eurocab), and it cannot be sold within Telford & Wrekin as a taxi because policy prohibits this, then Article 28 is breached.

5.11
The ‘reference’ wheelchair has standard dimensions, set by the Department for Transport. They are:

Height - 1,350mm 

Length - 1,200mm 

Width - 700mm 

Weight (including occupant) - less than or equal to 300kg 
These dimensions are currently under review through a Department for Transport consultation and are due to be amended by 2012. The Equalities Bill will also have an impact on wheelchair accessibility in Public Service Vehicles when commenced.

5.12
There are an increasing number of wheelchairs in service which are outside of these requirements. In Shropshire, there are over 2,000 different types of wheelchair in use. Currently all types of electric and power assisted wheelchair are too heavy to be considered as reference wheelchairs and so are not considered in ‘wheelchair accessible’ surveys. Any standard bariatric wheelchair will also be outside of the accessible terms due to weight.
5.13
The Licensing Service has recently received a request from Licensed drivers to licence an E7 Eurocab, built by Peugeot. There are many other types of Eurocab which are not currently licensed, including Citroen, Discovery, Renault, Fiat, Volkswagen, Vauxhall and Ford. However, it is important to note that there is no vehicle currently in production that will take all wheelchairs, they merely increase the accessibility.

5.14
The consideration should reflect whole vehicle types, rather than specific models. The vehicle types can either follow an approved list, decided on a case by case basis in consultation with the trade, or using the current M1 EC Whole Vehicle Type Approval system.
5.15 
Members should also consider matters relating to restraint safety. The LTI and Reliant Metrocab Hackney Carriage vehicles licenced in Telford & Wrekin have restraints that cater for rear facing wheelchair passengers and this is the only method of carriage available in these vehicles. There is an approved method of securing both the wheelchair and passenger when secured rear facing. However there is a current level of risk where the wheelchair does not rest against the partition bulkhead. This is considered in the Department for Transport consultation and it was proposed to introduce additional head and neck restraints. The Mercedes Vito vehicle licenced by Telford & Wrekin Council can be fitted to carry wheel chair passengers front and rear facing.
5.16
Furthermore, with a rearward facing wheelchair in a frontal impact, the restraint offers only offers protection against recoil, it does not protect against the initial impact.

5.17 
A number of Eurocab vehicles differ due to the number that cater for forward facing wheelchairs. A number of vehicles also offer adjustable restraint tracks. Forward facing restraints will offer more protection against frontal impacts.

5.18
Additionally, design improvements in vehicle types are now catering for increased accessibility measures. These measures include electric ramps, electric retractable seats, adjustable floors, etc. These are not currently available in Telford & Wrekin’s licensed hackney fleet.

5.19
Telford & Wrekin Council’s Hackney Carriage Licence Condition 9 relates to front passengers and central motion locks.
5.20
In particular the note attached to the condition states – 


that any additional seats retro-fitted into licensed vehicles will increase the passenger carrying capacity of the vehicle and proprietors must ensure that Vehicle Registration Documents are submitted to DVLA Swansea to be updated to reflect the number of additional passengers the vehicle can carry for hire and reward. (The Council will only licence vehicles to the maximum seating capacity shown on the Vehicle Registration Document.) Central Motion locks should apply to all passenger doors.
5.21
This condition was introduced on 1st December 2008 following the conditions review consultation process. Central motion locks are fitted as standard to all rear doors on LTI vehicles, but the front passenger door is an independent lock. The request for the condition was received from a member of the Hackney Carriage trade within Telford & Wrekin.
5.22
To fit such a lock to the LTI vehicle would require the removal of the engine and gearbox as a minimum requirement. Enquiries as to whether it was not technically possible, or cost prohibitive, were met with the answer that it was not technically possible as no-one had ever tried and it was thought to be too onerous a requirement.

5.23
It is possible to have central motion locks on the Reliant Metrocab vehicle.

5.24 
No other Licensing Authority currently requires central motion locks on all passenger doors. 

5.2
Equal Opportunities

5.2.1
This report adheres to the Council's Equality and Diversity Scheme and does not discriminate on the grounds of race, gender, disability, age, religion or belief or sexual orientation.
5.3
Environmental Impact

5.3.1
There is no environmental impact arising from this report.

5.4
Legal Comment
5.4.1
The Council has the authority to attach such conditions as they may consider to be reasonably necessary to Hackney Carriage Licences by virtue of s47(1) of the Local Government (Miscellaneous Provisions) Act 1976.

5.4.2 
In attaching conditions the Council will need to consider each condition on its merits and will need to be satisfied that the condition is necessary in order to assist in the provision of a safe and accessible service with the overriding consideration being public safety.

5.4.3
Following the principles set out in Associated Provincial Picture Houses v Wednesbury Corporation (1948) any condition attached to a licence should not be so unreasonable that no reasonable authority could have made it.

5.4.4
Any person aggrieved by any condition attached to such a licence may appeal to the Magistrates’ Court

5.5
Links with Corporate Priorities

5.5.1
This report has links to community protection and cohesion.
5.6 
Opportunities and Risks

5.6.1 In proposing this action the Corporate Risk Management Methodology has been complied with. This approach is not intended to eliminate risks but to identify the risks and manage them. However not all risks can be managed all of the time and some risks may not have been identified.

5.6.2 The following key risks and opportunities associated with this action have been identified and assessed and arrangements will be put in place to manage them. 

(i)
The Council being unable to successfully defend an Appeal to the Magistrates Court as well as (and after) to the Crown Court and the financial risks of the costs of an Appeal.

5.7
Financial Implications

5.7.1
There are no financial implications arising from the change of vehicle license conditions. The licensing service will continue to be delivered from within existing resource.

6.
WARD IMPLICATIONS
6.1.1 This report has implications for all wards in the District.

7.
BACKGROUND PAPERS

7.1.1
Town Police Clauses Act 1847
7.1.2 Human Rights Act 1998.
7.1.3 Road Traffic Act 1988

7.1.4 Public Service Vehicle Accessibility Regulations 2000

7.1.5 Equalities Bill

7.1.6 Disability Discrimination Act 1995

7.1.7 Road Vehicle (Construction and Use) Regulations 2003

Report prepared by, Brian McMillan - For further information please telephone 01952-383265 or email licensing@telford.gov.uk.

2.	RECOMMENDATIONS





2.1	Having considered all relevant information, for members to consider :





2.1.1	Commencing a consultation exercise to review the Council’s Hackney Carriage Vehicle Licence Condition 3.2 relating to Hackney Carriage Vehicle types 


or


2.1.2	Amending the Council’s Hackney Carriage condition 3.2 to the following –


	The proprietor shall ensure that the Hackney Carriage vehicle shall only be of the type approved for Hackney Carriage use by the Council, namely a multi- purpose vehicle built to carry up to eight passengers with factory fitted seatbelts and an engine capacity not less than 1600cc. subject to the following:





By way of a list that will specify as many different types of vehicle as possible which allow the trade to put forward vehicles of choice that meet the criteria. Will provide greater flexibility for new vehicle types.





2.2 	Having considered all relevant information, for members to consider :





2.2.1	 Commencing a consultation exercise to review the Council’s Hackney Carriage condition 9 relating to central motion locks.


or


2.2.2	Amending the Council’s Hackney Carriage condition 9 relating to central motion locks by removing the following words -





	Central Motion locks should apply to all passenger doors.



















