
TELFORD & WREKIN COUNCIL
LICENSING COMMITTEE 1ST DECEMBER 2010
POLICING AND CRIME ACT 2009
REPORT OF SERVICE DELIVERY MANAGER – PUBLIC PROTECTION
1. Purpose

1.1 For Members to consider a revised Sex Establishment Policy following adoption by the Council on 7th October 2010 of the amendments made by Section 27 of the Policing and Crime Act 2009 to Schedule 3 to the Local Government (Miscellaneous Provisions) Act 1982.
1.2 To seek the approval of Members for proposed conditions and fees in respect of this process.


3.
Summary

3.1 On 7th October 2010, Full Council adopted the amendments made by Section 27 of the Policing and Crime Act 2009 to Schedule 3 to the Local Government (Miscellaneous Provisions) Act 1982.
3.2 Attached at Appendix B is a draft of the proposed policy, including standard conditions, to be implemented by Telford & Wrekin Council to regulate sex establishments including sexual entertainment venues in the Borough.

4.
Previous Minutes 

4.1
LC-22 - Licensing Committee 8th September 2010.


LC-131 – Licensing Committee 29th March 2010
5
Information 

5.1 Background

5.1
Members will recall from a previous Report that Schedule 3 of the Policing and Crime Act 2009 (the 2009 Act) introduced a new category of sex establishment called a sexual entertainment venue into Schedule 3 to the Local Government (Miscellaneous Provisions) Act, 1982 (the 1982 Act). This brought the licensing of lap dancing and pole dancing clubs and other similar venues under the regime set out in the 1982 Act, which is currently used to regulate establishments such as sex shops and sex cinemas.

5.2
A sexual entertainment venue is defined as “any premises at which relevant entertainment is provided before a live audience for the financial gain of the organiser or the entertainer.” The meaning of ‘relevant entertainment’ is defined as “any live performance or live display of nudity which is of such a nature that, ignoring financial gain, it must reasonably be assumed to be provided solely or principally for the purpose of sexually stimulating any member of an audience (whether by verbal or other means).” An audience can consist of just one person (e.g. where the entertainment takes place in private booths).

5.3
The relevant entertainment must be provided for the financial gain of the ‘organiser’ or ‘entertainer’. The ‘organiser’ means any person who is responsible for the organisation or management of the relevant entertainment

or the premises at which the relevant entertainment is provided. The Home Office Sexual Entertainment Venues Guidance for England and Wales states that in most circumstances, this will refer to the manager of the premises, but could also refer to someone who is responsible for organising the relevant entertainment on behalf of the persons responsible for the management of the premises.

5.4
The Guidance indicates that the ‘organiser’ must be someone who is in a position of responsibility over the provision of the relevant entertainment and

should not be interpreted to mean a member of staff who is merely employed

to work during the provision of relevant entertainment. It is only necessary for

one person to hold a sexual entertainment venue licence for the premises, even if there is more than one person who is responsible for the organisation

or management of the relevant entertainment or the premises

5.5
The following are not sexual entertainment venues for the purpose of the

1982 Act:

(a) sex shops and sex cinemas;

(b) any premises that at the time in question:

(i) has not provided relevant entertainment on more than 11

occasions within the previous 12 months;

 
(ii) no such occasion has begun within the period of one month

beginning with the end of any previous occasion;

(iii) no such occasion has lasted for more than 24 hours; or,

(c) premises specified or described in an order made by the relevant

national authority.

5.6
Premises which provide relevant entertainment on an infrequent basis will continue to be regulated under the Licensing Act 2003, insofar as they are providing regulated entertainment under that Act, either by virtue of a premises licence or club premises certificate issued under Part 3 or Part 4 or a temporary events notice issued under Part 5 of that Act. Any premises that provide relevant entertainment on more occasions, more frequently or for a longer period of time than is permitted under the exemption will be operating as a sexual entertainment venue and will have committed an offence under Schedule 3 unless they hold a sexual entertainment venue licence or the local

authority has waived the requirement for such a licence.

5.7
With regard to a waiver, an applicant can apply for a waiver either as part of the application for a licence or separately. The local authority can grant a waiver if they consider that to require a licence would be unreasonable or inappropriate. Where a waiver is granted the appropriate authority should inform the applicant that a waiver has been granted. The waiver may last for such a period that the appropriate authority think fit, but can be terminated by

the appropriate authority at any time with 28 days notice.

5.8
On 7th October 2010 Telford & Wrekin Council adopted the amendments made by Section 27 of the Policing and Crime Act 2009 to Schedule 3 to the Local Government (Miscellaneous Provisions) Act 1982.
5.9
Where a Council adopts the amendments to the Act, the Government has decided that the following transitional arrangements will apply:-

The transitional period will last for 12 months starting from the date that the amended provisions come into force within the Borough. This will be the date specified in the adoption resolution, i.e. 1st January 2011 and will be known as the 1st appointed day. Six months after the 1st appointed day the date, i.e. 1st July 2011, will be known as the 2nd appointed day.

5.10
Between the date that the amended provisions come into force within the Borough and six months after that day applicants (both existing operators and new applicants) will be able to submit applications to be considered by the Licensing Authority. At the end of this period, the Authority must consider all applications received and must not grant any licences until all the applications have been considered. Applications received after this period would be considered individually.
5.11
Licences granted to new applicants will take effect immediately.

5.12
Licences granted to existing operators will take effect twelve months after the date that the amended provisions come into force within the Borough or, if longer, when their application is determined. Existing operators who do not apply or are not granted a sex establishment licence will be able to provide relevant entertainment under the terms of their premises licence or club premises certificate until twelve months after the date that the amended provisions come into force within the Borough.
5.13
It should be noted that there is currently one premise within the Borough providing “relevant entertainment” that may need to “convert” under the transitional arrangements set out by the Home Office.

5.14
In general the Licensing Authority has discretion whether or not to grant a licence for the use of any premises, vehicle, vessel or stall to be used as a class of sex establishment. A Licence cannot, however, be granted to:

· a person under 18;

· a person who has held a licence but has had it revoked within 12 months preceding the date of application;

· to a person, other than a body corporate, who is not resident in an European Economic Area (EEA) State or was not so resident throughout the period of six months immediately preceding the date when the application was made;

· to a body corporate which is not incorporated in an EEA State; or

· a person who has within the last 12 months preceding the date of the application been refused a licence in respect of the same premises.

5.15
When determining a licence application, the local authority must have regard

to any rights the applicant may have under Article 10 (right to freedom of expression) and Article 1, Protocol 1 (protection of property) of the European Convention on Human Rights.

5.16
Paragraph 10 (15) of Schedule 3 of the 1982 Act gives a statutory right to any person to object to an application. However, only objections received within the statutory 28 days can be considered. If objections are received then the Authority is under a duty to provide, in general terms, details of the objections to the applicant. However, without the consent of the objector the Authority cannot divulge their name and address.

5.17
The Licensing Authority must give the applicant an opportunity of appearing before the body making the decision before refusing an application.

5.18 The Authority may refuse an application for the grant or renewal of a licence

on one or more of the grounds below:

(a) that the applicant is unsuitable to hold the licence by reason of having

been convicted of an offence or for any other reason;

(b) that if the licence were to be granted, renewed or transferred the

business to which it relates would be managed by or carried on for the

benefit of a person, other than the applicant, who would be refused the

grant, renewal or transfer of such a licence if he made the application

himself;

(c) that the number of sex establishments, or of sex establishments of a

particular kind, in the relevant locality at the time the application is

determined is equal to or exceeds the number which the authority

consider is appropriate for that locality;

(d) that the grant or renewal of the licence would be inappropriate, having

regard to:

(i) the character of the relevant locality; or

(ii) the use to which any premises in the vicinity are put; or

(iii) the layout, character or condition of the premises, vehicle,

vessel or stall in respect of which the application is made.

5.19
An applicant whose application for the grant or renewal of a licence is refused, or whose licence is revoked, on any ground specified in paragraph 5.14 above does not have a right to appeal unless the applicant seeks to show that the ground did not apply to him.

5.20
Similarly, an applicant whose application for the grant or renewal of a licence

is refused on either ground specified in paragraph 5.18 above does not have the right to appeal the decision. In such cases the applicant can only challenge the refusal by way of judicial review.

5.21
The following may at any time, before the expiration of the period of 21 days

following receipt of the application’s determination, appeal to the magistrates'

court acting for the relevant area:

(i) an applicant for the variation of the terms, conditions or restrictions on

or subject to which any such licence is held whose application is

refused;

(ii) a holder of any such licence who is aggrieved by any term, condition or

restriction on or subject to which the licence is held; or,

(iii) a holder of any such licence whose licence is revoked.

5.22
The 1982 Act makes no provision for the publication of a sex licensing policy.  It is considered good practice to have a policy in place as it brings transparency, accountability, certainty and consistency. Telford & Wrekin Council already has a Sex Establishment Policy which is attached at Appendix A. This policy has been revised and redrafted in light of Full Council adopting the amendments made by Section 27 of the 2009 Act 2009 to Schedule 3 to the 1982 Act. The revised draft policy is attached at Appendix B.
5.23
The Authority may make regulations prescribing Standard Conditions to be applicable to licences for sex establishments, i.e. terms, conditions and restrictions on or subject to which the licences are in general to be granted, renewed or transferred.

5.24
These Conditions may regulate:

· the hours of opening and closing of the sex establishment;

· displays or advertisements on or in such establishments;

· the visibility of the interior of sex establishments to passers-by; and,

· any change from one kind of sex establishment to another kind of sex

establishment.

5.25
These regulations may make different provision for sexual entertainment venues, sex cinemas and sex shops, and as well as for different kinds of sexual entertainment venues, sex cinemas and sex shops.

5.26
A list of proposed standard conditions are attached at Appendix A to the draft policy at Appendix B to this report. They include conditions taken from existing Telford & Wrekin Council’s conditions (attached at Appendix A to this report) for sex shops which have been revised and also includes new conditions which are more appropriate for Sex Entertainment Venues.

5.27
Standard conditions act as default conditions. There is a presumption that every licence granted, renewed or transferred is subject to such conditions, unless the conditions have been expressly excluded or varied.

5.28
The Provision of Services Regulations prohibit the imposition of conditions which duplicate requirements and controls to which the service provider (such as a lap-dancing provider) is already subject, e.g. under the Licensing Act 2003.

5.29
The 1982 Act states, with regard to fees for this function, that the “applicant for the grant, renewal or transfer of a licence under this Schedule shall pay a

reasonable fee determined by the appropriate authority”.

5.30
On 29th March 2010, Members of the Licensing Committee reviewed the fee for a Sex Establishment Licence. In setting the fees for the issue and renewal of a Sex Establishment Licence, Members limited the fee to an amount that recovers the costs of carrying out the functions of the Local Authority in administering the process of Sex Establishment Licences, including inspection and enforcement and includes direct and indirect costs. 

5.31
The above process is the same for processing Sex Entertainment Venues and consequently it is recommended that the fees be the same as those set by Members during the review in March, i.e. new application for a licence £3000, application to renew a licence £1500. It is proposed to introduce a fee of £590 for the transfer of a Sex Establishment Licence.

5.2
Equal Opportunities

5.2.1
An Equality Impact Assessment (EIA) has been carried out on this policy and has identified that this policy has a neutral impact on the majority of the protected characteristics (Age, Disability Gender, Gender reassignment, Race, Religion or belief and Sexual Orientation)and they will not be disadvantaged by the implementation of this policy. However, in relation to disability we have ensured that the policy reflects the requirements within the Equality Act 2010 section 20 which requires applicants and licensees to take such steps as it is reasonable to avoid putting disabled people at a sustainable disadvantage cause by a physical feature, e.g. design or construction of a building, exist or access to a building and fixtures and fittings etc. The Council expects applicants to be aware of and comply with all legislation relating to unlawful discrimination. Whilst applications cannot be determined on moral grounds, the policy states that The grant or renewal of the licence would be inappropriate, having regard to the character of the relevant locality, or the use to which any premises in the vicinity are put, or to the layout, character or condition of the premises. 

5.3
Environmental Impact

5.3.1 
Not applicable for the purposes of this report.

5.4 Legal Comment
5.5 There is no legal requirement to have a policy but it is best practice to do so. It is a matter for council to set it’s own policy but in doing so it should have regards to the information provided in the report
5.5.1 Section 13 of the Local Government (Miscellaneous Provisions) Act 1982 provides a power to prescribe standard conditions. 
5.5.2 References to the relevant legislation are contained within the body of the report. 
5.5
Links with Corporate Priorities

5.5.1
 This report has links to community protection and cohesion.

5.6
Financial Comment

5.6.1 The methodology for calculating licence fees has recently been reviewed and the fees proposed have been calculated using an apportionment method of staff time to undertake the appropriate tasks to administer the license and includes appropriate overheads.
5.6.2
The administration of any licence will be met from within existing resources.

5.7.1 Risks and Opportunities

5.7.1
In proposing this action the Corporate Risk Management Methodology has been complied with.  This approach is not intended to eliminate risks but to identify the risks and manage them.  However not all risks can be managed all of the time and some risks may not have been identified.

5.7.2 The following key risks and opportunities associated with this action have been identified and assessed and arrangements will be put in place to manage them.

(i) Unlawful discrimination – the policy clearly states the responsibility that applicants and licensees have with regard to the Equality Act 2010.
(ii) Legal challenge – the policy states that the Council is duty bound to consider the rights that applicants for licences may have under Article 10 (right to freedom of expression) and Article 1, Protocol 1 (protection of property) of the European Convention on Human Rights.
6.
Ward Implications

6.1 This report has Borough wide Implications

7.
Background Papers

7.1
Local Government (Miscellaneous Provisions) Act 1982

7.3
Policing and Crime Act 2009

7.4
Home Office Sexual Entertainment Venues Guidance for England and Wales
7.5
Sex Licensing by Philip Kolvin QC

7.6
Equality Act 2010

7.7
Human Rights Act 1998

7.8
Licensing Act 2003
Report prepared by, Suzanne Fisher, Public Protection Team Leader, Licensing Services, Darby House - For further information please telephone 01952-383261 or email Licensing@telford.gov.uk
Recommendations





2.1. 	It is recommended that Members :





2.1.1	Consider the draft policy for the regulation of sex establishments. Following a period of public consultation if no changes or only minor amendments are required, the policy shall be amended by the Principal Licensing Officer in consultation with the Chairman of the Licensing Committee.





2.1.2 To approve the level of fees payable for a Sex Entertainment Venue to be the same as the current fees for a Sex Establishment Licence and to approve the introduction and level of a proposed fee to transfer a licence.





2.13	To approve proposed standard conditions to be attached to Sex Establishment Licences.
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