








APPENDIX A
Telford & Wrekin Trustee Policy
Context 

There are a large number of households waiting for social housing in the Borough and the regeneration of some areas has resulted in the demolition of a number of one bedroomed flats, thus reducing the number of suitable social housing units available to young people and other single person households.  Young people are at a severe disadvantage when seeking to find privately rented accommodation as they are restricted in the level of benefit assistance they will receive towards their rent and landlords often view young people as higher risk tenants.

In 2009/10 22 of the 159 homelessness acceptances in the Borough were from 16 or 17 year olds, with a further 61 from young people aged between 18 and 24.  Of these 159 homeless acceptances 11 of these were from young people leaving care.

Locally, in 2009/10 the average length of stay in temporary accommodation for homeless 16/17 year olds was 119 days, and an average of 103 of these days were spent in B&B accommodation.  This reflects a lack of alternative suitable temporary accommodation for young homeless people as well as a limited amount of suitable move on accommodation.

The legal background

Granting a tenancy to a minor is a difficult area for two primary reasons:
· A tenancy is a contract and enforcing contracts against minors is problematic. As a general rule a contract cannot be enforced against minors, save for necessities. Arguably, accommodation is a necessary.

· A tenancy is an interest in land and under the Law of Property Act 1925, a minor cannot hold an interest in land.

A Court of Appeal case, Alexander David V Hammersmith and Fulham LBC (2009) made this matter even more complex. The ruling of this case stated that where a landlord enters into a direct tenancy agreement with a minor they have created a ‘trust’ relationship. The landlord becomes the ‘trustee’ and the minor becomes the ‘beneficiary’. The landlord becomes the trustee by default. The purpose of a ‘trustee’ is to hold the tenancy in trust until the minor reaches 18 years old and to act in the ‘best interest’ of the minor. The landlord cannot take any enforcement action against the minor because, as trustee, they would be taking action against themselves. This includes serving notices or instigating any possession proceedings against anyone under the age of 18 years who hold a tenancy agreement.

The impact of this case has led to landlords in the Borough being reluctant to house 16 and 17 year olds without a trustee agreement in place, due to concerns that they will be unable to take enforcement action should the tenant breach their tenancy agreement.

Granting equitable tenancies to minors

It is possible to grant an equitable tenancy to a minor whilst still allowing the landlord to perform their duties and enable them to take legal enforcement action, if it were to become necessary. This is done by appointing a trustee of the tenancy.

Appointing a Trustee

The role of the trustee is to hold the tenancy in trust until the minor reaches the age of 18. The trustee must be independent of the landlord and over the age of 18 years. The trustee can be a family member, next of kin, friend etc. In the absence of a suitable trustee a senior Local Authority Officer can be appointed. 
The purpose of appointing a trustee is to enable the landlord to carry out the landlord function, for example, if there became cause to take enforcement action against a minor such as serving notice or taking possession proceedings.

Appointing a guarantor

The role of the trustee is simply to hold the land in trust until the minor becomes 18, they do not guarantee any of the terms of the tenancy agreement. It is possible to appoint a guarantor, who, by default, becomes responsible for any breach in the terms of the tenancy. A guarantor would indemnify the landlord against all losses resulting from non-payment, non-performance or non-observance of the conditions of the agreement.

When considering whether to offer a tenancy to a minor landlords should consider whether to appoint a guarantor. This decision will need to be based on the likelihood of finding a suitable guarantor and the associated risks of not doing so. If a guarantor is appointed their details should be included in the tenancy agreement and they will be required to formally sign the tenancy agreement. It is not necessary for any alternative paperwork to be completed by the guarantor. 

The guarantor and the trustee can be the same person, and their details will need to be completed in both sections of the tenancy agreement and they must also formally sign the tenancy agreement in both places, as appropriate.

The role of the Council
In cases where an appropriate trustee and/or guarantor cannot be identified, the Council will consider the circumstances of the individual with a view to acting as a trustee and/or guarantor to the tenancy when appropriate
In considering its role the council will consider each case on its individual merits and will consider a range of information, including:

· The suitability of the accommodation for which a trustee/guarantor is being sought

· The impact on the individual if a trustee/guarantor is not identified

· Other individuals or agencies who may be able to act as a trustee/guarantor

Where the council agrees to act as a trustee and/or guarantor it will be based upon the following expectations:

· The council will expect family to act as trustees wherever possible

· The council will expect landlords to proactively manage tenancies where a trustee and/or guarantor is involved
· The council will expect the legal estate to be automatically vested in the tenant when they reach the age of 18 without the need for a further tenancy agreement to be signed

· Where the council acts as a guarantor to the tenancy this will be done by way of a paper bond


