A Q&bf%,, e A
LAND AT STATION ROAD, NEWPORT.

CLOSING SUBMISSIONS FOR THE OBJECTOR

1. It is common ground that, since the application is made under
s.15(2) CA 2006, the relevant qualifying period ("QP") is the 20 year
period between 15.12.1991 and 15.12.2011.

2. The burden of proving qualifying use during the whole of that period
rests on the Applicant (*A”). The standard of proof is the balance of
probabilities, albeit having regard to the guidance given by Lord
Bingham in Beresford (see Obj. Statement of Objection para.8 (OB
p.2)).

Issue 1 — Has the land been used throughout the qualifying period for

LSP?

3. A seeks to have registered as a green a substantial area of land —
in excess of 10 acres.

4. Two points of principle arise.

5. First, A is required to demonstrate that the land has been used such
that it may be sensibly said that the whole of the land has been
used for LSP for the whole of the qualifying period — see
Cheltenham Builders para.29, Trap Grounds - Lightman J. at para
95 and Lord Hoffmann at para.67.

6. Secondly, the use must be for activities which properly fall to be

considered as LSP — see

a. Trap Grounds per Lightman J. at paras.96-105 esp 102-104;
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11.

12.

13.

c. 2000 — 2002 — arable cultivation (ibid)
d. 2002-2008 — set aside
e. 2008-2012 - oil seed rape, wheat, wheat, oil seed rape (0.5 ,
evidence of M.Bubb).
The evidence demonstrates that the process of active arable
cultivation between land preparation and harvest took up a very
substantial part of each year, with, in most cases, the period
between harvest and the commencement of the cycle for the next
year being a matter of weeks.
The area of the round field used for cultivation has remained largely
constant with a 6 m strip left on the northern and eastern
boundaries (see Bubb para.5 p.05) (see evidence of Mr.Broad —
evidence of well trodden paths and this has been the case since
1991 (xx day 1). The southern boundary beyond the extent of the
hedge on its east side has been actively cultivated for many years
(see aerial photos at 0359 (2003) and O360).
In respect of the round field and elsewhere, it is plain that the
overwhelming majority of users confined themselves to the paths.
This is particularly the case when the round field was in arable
cultivation. The majority would use the paths on the application land
as part of a wider walk or circuit including the many formal and
informal paths on adjoining land — Mr.Broad (day 1) would he “stick
to headland” and would use the land “as part of a circuit”. Mr.Broad
stated that people were “fair minded” and would “stick to footpaths”

on application land and wider countryside beyond (xx day 1).
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14.

15.

evidence — see A71 (Cooper), A75 (Charles and Pat Corfield), A169
(Marion Horrocks), A185 (Colin Meadows), A189 (Grace Meadows),
A195 (Lathy Mills), A247 (Pauline Stansfield), A261 (Susan
Thaker), A 275 (Louise Yarrington), A300 (Ros Barsley), A331
(Paul Ibbetson).

So far as the horse field is concerned, there is of course a legally
recognised footpath that crosses this field in the north-south
direction on an alignment parallel with and close to the western
hedge of that field. Formerly a stile gave access onto the field at
either end of the path. Now a set of kissing gates provides that
access. The land was used by Mr.O'Brien for the keeping of horses
for the whole of the QP. At least two horses have been kept on the
land (evidence of Mr.O’Brien). Although horses were taken off the
land from time to time, esp when waterlogged, the Applicant's
evidence demonstrates that horses were “predominantly there”
(Mrs. Clarke day 1). Mr.Edge stated that there had always been
horses in horse field — odd few days when no horses (xx day 2).

It is plain that for a large number of inhabitants esp those with
children and/or dogs the presence of horses was a disincentive to
use and they generally stayed off the horse field. Mr.Broad referred
to “giving the horses a wide berth” (x day 1) and that he “didn’t use
the horse field much” (xx day 1). He observed that the horse field
was “generally used less frequently’ (xx day 1). It was put to
Mr.Broad that the fact that the horse field was less well used was

not surprising as “horses were not tethered and ... would think twice
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18.

19.

the pond too are part of a walk through the horse field and beyond
(xx day 2).

For those who entered the horse field, the evidence is that they
generally confined themselves to the route of the footpath.

The woodland area on either side of the entrance from Station
Road to the junction with the route around the round field and
across the horse field, as well as the tree belt at the northern
boundary, was completely overgrown in the past. It was described
as a “thicket” (Dan Nicholas xx day 1). Mrs. Carol Jones accepted
that it was impenetrable until 2006/7 (xx day 1). In 2006-7 it was
cleared and planted with bulbs and spring flowers in association
with the Council (and to which we will return later in these
submissions.). Mr.Gavin Edwards used the woodland belt track “just
for access — getting where | needed to go”. He recalled the
woodland belt as “pretty much overgrown” (x day 2). The woodland
belt on the north side had an modest informal path running east-
west through an otherwise overgrown area. Save for some
evidence of children’s play, the area off the paths was largely
impenetrable and was not penetrated. Even after the area to the
south of the Hutchison Way at the entry point off Station Road was
cleared and planted in 2006-7 the area was not penetrated or used,
as evidenced from the successful display of flowers, the fact of
which is plainly not consistent with active use. Mr.Gittus volunteered
that if people walked on spring flowers they would be in trouble: (xx

day 2).
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land has been rare in any event and seems to be limited to a route

to and from Station Road along Hutchison Way and using the paths

on the round field.

24.  Uses which are part of the wider lawful use of public rights of way,
(as in DPP v Jones) or are otherwise ancillary or incidental to use of
a right of way (as in report of Alex Booth) should also be excluded
from the qualifying LSP, namely:

a. blackberry picking either side of the hedge separating the round
field from the horse field which is no more than a short step off
the worn paths (see eg. Mrs.Carol Jones xx day 1; Mrs.Fletcher
xx day 1, Mr.Yarrington (xx day 1);

b. stopping to take photographs or observe wildlife on or off the
paths. Mrs.Fletcher agreed that her wildlife photography was
“opportunistic” and as with others, and as is normally the case, it
took place while out walking and as and when the opportunity to
photograph or observe arose;

c. sitting on or adjacent to the path for wildlife observation, rest or
contemplation, as apparently did Mrs.Ashley from time to time (x
and xx day 2), Mrs.Ashton (xx day 3)

d. straying off the path to observe an interesting feature eg. a pond
or to search for historic artifacts®.

e. playing with children on the paths or even if this involves

straying off the paths;

3 Mrs.Fletcher's questionnaire at 0131 qu.12 refer to field walking — looking
for historic objects on mole hills and paths ...".

9
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28.

29.

30.

neither with the evidence nor with normal experience as to how
most people behave.

Kite flying is, the balance of the evidence suggests, exceptional, as
many witnesses acknowledged and as A's own table of use at A445
demonstrates (see composite table). Mr.Broad described it as “rare”
(xx day 1). Mrs.Briscoe described it as “occasional’ (xx day 2), as
did Mr.Edwards (day 2 x). Mr.Rudd referred to kite flying mainly on
arable field but not when crops growing (x day 1). Mr.Rudd later in
xx described kite flying as occasional. Those who give direct
evidence of kite flying recall it taking place when there were no
crops in the arable field and therefore only took place for a limited
period. Mrs.Bronwen Jones referred to kite flying as “occasional”
(xx day 1) with her husband's power kite flying being limited to 2002
to 2004.

Evidence of use of the land for picnics is equally scant. Mr.Broad
saw picnicking “once or twice” and accepted that it was “pretty rare”
(xx day 1). He agreed that the land does not lend itself to picnicking
(day 1 xx). Mr.Rudd referred to picnics not being “on a permanent
basis” (x day 1) and later in xx that picnics were “not regular’. The
few incidents when it took place or was observed seem to have
been limited to the arable field margins and very occasionally the
woodland belt. To the extent that it did take place, it should be
construed as incidental to use of paths.

Painting and sketching is wholly exceptional (Mrs.Briscoe described

it as “occasional” (day 2 xx)), as is sledging. It appears that the

11
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36.

where the dens were predominantly” (xx day 2). Moreover, it seems
also to be isolated to a short period of years at the beginning of the
QP. Bronwen Jones referred to such use until she was 10 years old
i.e. 1989; Mrs. Carol Murphy's children had left home by 1992,
Mrs.Fletcher's son Richard was 13 yrs old in 1998 when they
moved to the area and would have ceased building dens by circa
2000 (xx day 1)). Mrs.Grubert's children were born in 1970 and
1972 respectively and were therefore grown up by 1991. Will
Ellerby ceased making dens in 1991 to 1992 (x day 3). Mr.Dan
Nicholas, who referred to den building and playing, ceased using
the land for these purposes in 2005/6 and during the period
between 1994, when he began, and 2005/6 the level fluctuated (xx
day 1). Mr.Tom Clarke’'s period of use was pretty much the same
(day 2 xx) It is notable that there is little evidence of these activities
taking place by children and young teenagers from 2000 onwards. It
has been much less overgrown since the clearance in 2006/7 in any
event.

Mr.Yarrington's nature observation which involved much use
apparently of the tractor tram lines (day 1 x and xx) if accepted as
reliable, may also amount to an LSP. This is plainly different from
the majority of nature observation which took place as part and
parcel of walking along the lawful right of way or the informal paths
around the round field or through the woodland. However,

Mr.Yarrington's evidence must be treated with a little caution. His

13
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39.

40.

extent that it is decisive, it is submitted in law that this activity is

not a qualifying use in any event.

It is submitted therefore that the limited range of activities which
may be considered as LSP is far too limited in frequency and extent
and too localised to provide any proper or sensible evidential basis
to conclude that the land or any sensible part of its has been used
through the QP for LSP.

On this basis, the application must it is submitted fail.

Issue 2 - Use as of right

41.

42.

43.

44.

Without prejudice to the earlier submission, the clearance of the
land near the entry point from Station Road and the planting of
wildflowers and bulbs in 2006/7 was carried out (a) in partnership
with the Council, (b) with funding from the Council and (c) with the
assistance of Council officers and personnel (see A201 — evidence
of Mrs. Carol Murphy and Mrs.Murphy XX).

This activity must be considered to have taken place with the
permission express or implied of the landowner.

For this reason it is not a qualifying use.

In any event, clearance and planting on land is not a LSP in any
event. If anything it would fall to be considered as an act akin to the
assertion of ownership or occupation. However on the basis of the

earlier submission concerning use as of right in respect of this use,

15



91

pue {(pig1) yons se pasijubodal aq 0} ,SSBUBAISBYOD
Jo @aibop juspIyns, B aAeYy isnw pooyinogybiau Bulhyenb e ‘g
‘(ggeJed siap|ing
weyuaypyn) ueid e uodn ajesulep 0} sasooyd uoneusibal
10} weondde ue jey} puej jo eale Aue, jou s| pooydnoqybleu e ‘e
:SMOJ|0} SE 8 pooylnoqybisu
Buikuienb e jo uoneoynuspl ayy uianob yoym ssidpuud Byl 8y
" ssedAg
8Y) pue peoy snuaAy ‘enusAy As|pny ‘peoy uojbuljiepn Ajpweu
.Speod Inoj Aq Ul pawwsay, ease ue se Y Joj Buiusdo ul paquosap
s| dew siyl ‘oY 18 dew ayj} uo umoys pooylnogybiau Buihyenb
e ‘juswpuswe siy ybnoiy) ‘sieyo y ‘pooysnoqybau Jo suus) Ul Lp
"]8W 8 Jouued }sa} souesylubis
8U] 810J0918Y} puUB ST O} Junowe Jou saop siy} ‘Jenaped uy Aepp
uosiyoNnH 8y} Buoje pue pjay d|qese ay} uo pue ‘pue| uoneoldde
ay; uiyum syed ayp pasn aney Aew Auew ybnoyly °‘'dsT
10} sjueygeyul [Bo0o] Jo Jaquinu juesyiubis e Aq pue| 8y} Jo asn ussq

J0U Sey aJay] ‘suoISSILgNS 8SaU) Ul JBJ|Jea N0 }9s suoseal 8y} 104 O

ATE50] & UIy7m

pooyInoqubiou € JO SJUBJiGeqUl o] JO JoquinU JUBOIUDIS € AQ 88(] - € oNnss|

‘(1 Aep x 18yo1e|4 sIN)
aAlss|wiad sem p|oly o|qele ay) 0} pajiwl] Sem youm Buiosisp B8N 'GP
‘uoISE220

SIYl UO PBA|0sSal 8q O} pasu jou saop asn a8y} jo sniels |ebs| ayy



49.

50.

51.

52.

53.

c. this cohesiveness must be “pre-existing” and a neighbourhood
must be “capable of meaningful description in some way” (per

HH Waksman QC in Oxon and Bucks NHS Trust at page 19).

A surprising feature of the present case is the total absence of any
evidence whatsoever to demonstrate that the area identified on the
plan relied on by A is a neighbourhood. No evidence whatsoever
has been advanced to demonstrate any cohesiveness or identity
within the area relied on. The area said to be a neighbourhood is
not identified by name but only by its boundary roads.

Moreover the boundaries of the alleged neighbourhood are entirely
random and in places cut directly through neighbouring houses
within a street. Mr.Rudd had no explanation for this (xx day 1) or
indeed why the boundaries were drawn where they are.

A was put to strict proof on this point (O3 para.16, 0404 para.9). No
evidence even approaching proof has been adduced.

No qualifying neighbourhood has been identified.

The A may draw no reliance from the report of Alexander Booth
concerning land at Napsbury Fields, St Albans (AB tab 19). The
Inspector addressed the neighborhood issue at paragraphs 123-
129 (PP 18-20). The facts which led to that conclusion are very
different from those in the present case. In any event, whether or
not a neighbourhood has been demonstrated is entirely fact
sensitive. The alleged neighbourhood comprised three residents

associations. There are none here. Those associations “a history

17
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Francis Taylor Building, Temple, London.

29.10.2012.
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